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§1414. Evaluations, eligibility determinations, individualized education programs, 
and educational placements 

(a) Evaluations, parental consent, and reevaluations 

(1} Initial evaluations 

{A) In general 
A State educational agency, other State agency, or local educational agency shall conduct a full and individual 

initial evaluation in accordance with this paragraph and subsection (b), before the initial provision of special 
education and related services to a child with a disability under this subchapter. 

(B} Request for initial evaluation 
Consistent with subparagraph (D), either a parent of a child, or a State educational agency, other State agency, 

or local educational agency may initiate a request for an initial evaluation to determine if the child is a child with a 
disability. 

(C) Procedures 

(i) In general 
Such initial evaluation shall consist of procedures

(!) to determine whether a child is a child with a disability (as defined in 1401 of this title) within 60 days of 
receiving parental consent for the evaluation, or, if the State establishes a timeframe within which the 
evaluation must be conducted, within such timeframe; and 

(II) to determine the educational needs of such child. 

{ii} Exception  
The relevant timeframe in clause (i)(I) shall not apply to a local educational agency if

(1) a child enrolls in a school served by the local educational agency after the relevant timeframe in clause 
(i)(l) has begun and prior to a determination by the child's previous local educational agency as to whether the 
child is a child with a disability (as defined in section 1401 of this title), but only if the subsequent local 
educational agency is making sufficient progress to ensure a prompt completion of the evaluation, and the 
parent and subsequent local educational agency agree to a specific time when the evaluation will be 
completed; or 

(II} the parent of a child repeatedly fails or refuses to produce the child for the evaluation. 

(D) Parental consent 

(i) In general 

(I) Consent for initial evaluation 
The agency proposing to conduct an initial evaluation to determine if the child qualifies as a child with a 

disability as defined in section 1401 of this title shal I obtain informed consent from the parent of such child 
before conducting the evaluation. Parental consent for evaluation shall not be construed as consent for 
placement for receipt of special education and related services. 

(II) Consent for services 
An agency that is responsible for making a free appropriate public education available to a child with a 

disability under this subchapter shall seek to obtain informed consent from the parent of such child before 
providing special education and related services to the child. 
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(ii) Absence of consent 

(I) For initial evaluation 

If the parent of such child does not provide consent for an initial evaluation under clause (i)(I), or the parent 
fails to respond to a request to provide the consent, the local educational agency may pursue the initial 
evaluation of the child by utilizing the procedures described in section 1415 of th is title , except to the extent 
inconsistent with State law relating to such parental consent. 

(II) For services 

If the parent of such child refuses to consent to services under clause {i)(ll), the local educational agency 
shall not provide special education and related services to the child by utilizing the procedures described in 
section 1415 of this title. 

(Ill) Effect on agency obligations 

If the parent of such child refuses to consent to the receipt of special education and related services, or the 
parent fails to respond to a request to provide such consent

(aa) the local educational agency shall not be considered to be in violation of the requirement to make 
available a free appropriate public education to the child for the failure to provide such child with the special 
education and related services for which the local educational agency requests such consent; and 

(bb) the local educational agency shall not be required to convene an IEP meeting or develop an IEP 
under this section for the child for the special education and related services for which the local educational 
agency requests such consent. 

(iii) Consent for wards of the State 

(I) In general 

If the child is a ward of the State and is not residing with the child's parent, the agency shall make 
reasonable efforts to obtain the informed consent from the parent {as defined in section 1401 of th is title) of 
the child for an initial evaluation to determine whether the child is a child with a disability. 

(II) Exception 

The agency shall not be required to obtain informed consent from the parent of a child for an initial 
evaluation to determine whether the child is a child with a disability if

(aa) despite reasonable efforts to do so, the agency cannot discover the whereabouts of the parent of the 
child; 

(bb) the rights of the parents of the child have been terminated in accordance with State law; or 
(cc) the rights of the parent to make educational decisions have been subrogated by a judge in 

accordance with State law and consent for an initial evaluation has been given by an individual appointed 
by the judge to represent the child. 

(E) Rule of construction 

The screening of a student by a teacher or specialist to determine appropriate instructional strategies for 
curriculum implementation shall not be considered to be an evaluation for eligibility for special education and 
related services. 

(2) Reevaluations 

(A) In general 
A local educational agency shall ensure that a reevaluation of each child with a disability is conducted in 

accordance with subsections (b) and (c)
(i) if the local educational agency determines that the educational or related services needs, including 

improved academic achievement and functional performance, of the child warrant a reevaluation; or 
(ii) if the child's parents or teacher requests a reevaluation . 

(B} Limitation  

A reevaluation conducted under subparagraph (A) shall occur
(i) not more frequently than once a year, unless the parent and the local educational agency agree otherwise; 

and 
(ii) at least once every 3 years, unless the parent and the local educational agency agree that a reevaluation 

is unnecessary. 

(b) Evaluation procedures 

(1) Notice  
The local educational agency shall provide notice to the parents of a child with a disability, in accordance with  

subsections (b)(3}, (b)(4}, and (c} of section 1415 of this title, that describes any evaluation procedures such agency 
proposes to conduct. 

(2) Conduct of evaluation  

In conducting the evaluation, the local educational agency shall
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(A) use a variety of assessment tools and strategies to gather relevant functional, developmental, and academic 
information, including information provided by the parent, that may assist in determining

(i) whether the child is a child with a disability; and 
(ii) the content of the child's individualized education program, including information related to enabling the 

child to be involved in and progress in the general education curriculum, or, for preschool children, to participate 
in appropriate activities; 

(B) not use any single measure or assessment as the sole criterion for determining whether a child is a child 
with a disability or determining an appropriate educational program for the child; and 

(C) use technically sound instruments that may assess the relative contribution of cognitive and behavioral 
factors, in addition to physical or developmental factors. 

(3) Additional requirements  
Each local educational agency shall ensure that

(A) assessments and other evaluation materials used to assess a child under this section
(i) are selected and administered so as not to be discriminatory on a racial or cultural basis; 
(ii} are provided and administered in the language and form most likely to yield accurate information on what 

the child knows and can do academically, developmentally, and functionally, unless it is not feasible to so 
provide or administer; 

(iii) are used for purposes for which the assessments or measures are valid and reliable;  
(iv} are administered by trained and knowledgeable personnel; and  
{v) are administered in accordance with any instructions provided by the producer of such assessments;  

(B) the child is assessed in all areas of suspected disability; 
(C) assessment tools and strategies that provide relevant information that directly assists persons in  

determining the educational needs of the child are provided; and  
(D) assessments of children with disabilities who transfer from 1 school district to another school district in the 

same academic year are coordinated with such children's prior and subsequent schools, as necessary and as 
expeditiously as possible, to ensure prompt completion of full evaluations. 

(4) Determination of ellglbllity and educational need  
Upon completion of the administration of assessments and other evaluation measures

(A) the determination of whether the child is a child with a disability as defined in section 1401 (3) of this title and 
the educational needs of the child shall be made by a team of qualified professionals and the parent of the child in 
accordance with paragraph (5); and 

(B) a copy of the evaluation report and the documentation of determination of eligibility shall be given to the 
parent. 

(5) Special rule for eligibility determination 
In making a determination of eligibility under paragraph {4)(A), a child shall not be determined to be a child with a 

disability if the determinant factor for such determination is
(A) lack of appropriate instruction in reading, including in the essential components of reading instruction (as 

defined in section 6368(3) of this title, as such section was in effect on the day before December 10, 2015); 
(B) lack of instruction in math; or 
(C) limited English proficiency. 

(6) Specific learning disabilities 

(A) In general 
Notwithstanding section 1406(b) of this title, when determining whether a child has a specific learning disability 

as defined in section 1401 of this title, a local educational agency shall not be required to take into consideration 
whether a child has a severe discrepancy between achievement and intellectual ability in oral expression, listening 
comprehension, written expression, basic reading skill, reading comprehension, mathematical calculation, or 
mathematical reasoning. 

(B) Additional authority 
In determining whether a child has a specific learning disability, a local educational agency may use a process 

that determines if ttie child responds to scientific, research-based intervention as a part of the evaluation  
procedures described in paragraphs (2) and (3).  

{c) Additional requirements for evaluation and reevaluations 

(1) Review of existing evaluation data 
As part of an initial evaluation (if appropriate) and as part of any reevaluation under this section, the IEP Team and 

other qualified professionals, as appropriate, shall
(A) review existing evaluation data on the child, including

(i) evaluations and information provided by the parents of the child; 
(ii) current classroom-based, local, or State assessments. and classroom-based observations; and 
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(iii) observations by teachers and related services providers; and 

(B) on the basis of that review, and input from the child's parents, identify what additional data, if any, are 
needed to determine

(i) whether the child is a child with a disability as defined in section 1401 (3) of this title, and the educational 
needs of the child, or, in case of a reevaluation of a child, whether the child continues to have such a disability 
and such educational needs; 

(ii) the present levels of academic achievement and related developmental needs of the child; 
(iii) whether the child needs special education and related services, or in the case of a reevaluation of a child, 

whether the child continues to need special education and related services; and 
(iv) whether any additions or modifications to the special education and related services are needed to enable 

the child to meet the measurable annual goals set out in the individualized education program of the child and to 
participate, as appropriate, in the general education curriculum. 

(2) Source of data 
The local educational agency shall administer such assessments and other evaluation measures as may be  

needed to produce the data identified by the IEP Team under paragraph (1 )(B).  

(3} Parental consent 
Each local educational agency shall obtain informed parental consent, in accordance with subsection (a)(1 )(D), 

prior to conducting any reevaluation of a chi Id with a disability, except that such informed parental consent need not 
be obtained if the local educational agency can demonstrate that it had taken reasonable measures to obtain such 
consent and the child's parent has failed to respond. 

(4) Requirements if additional data are not needed 
If the IEP Team and other qualified professionals, as appropriate, detenmine that no additional data are needed to 

determine whether the child continues to be a child with a disability and to determine the child's educational needs, 
the local educational agency

(A) shall notify the child's parents of
(i) that determination and the reasons for the determination; and 
(ii) the right of such parents to request an assessment to determine whether the child continues to be a child 

with a disability and to determine the child's educational needs; and 

(B) shall not be required to conduct such an assessment unless requested to by the child's parents.  

{5) Evaluations before change in eligibility  

(A) In general 
Except as provided in subparagraph (B), a local educational agency shall evaluate a child with a disability in 

accordance with this section before determining that the child is no longer a child with a disability.  

(B} Exception  

(i) In general 
The evaluation described in subparagraph (A) shall not be required before the tenmination of a child's 

eligibility under this subchapter due to graduation from secondary school with a regular diploma, or due to 
exceeding the age eligibility for a free appropriate pubtic education under State law. 

(ii) Summary of performance 
For a child whose eligibility under this subchapter terminates under circumstances described in clause (i), a 

local educational agency shall provide the child with a summary of the child's academic achievement and 
functional perfonmance, which shall include recommendations on how to assist the child in meeting the child's 
postsecondary goals. 

(d) lndividuali;i:ed education programs 

(1) Definitions  

In this chapter:  

(A) Individualized education program 

(i) In general 
The tenm "individualized education program" or "IEP" means a written statement for each child with a disability 

that is developed, reviewed, and revised in accordance with this section and that includes
(I) a statement of the child's present levels of academic achievement and functional performance, including

(aa) how the child's disability affects the child's involvement and progress in the general education 
curriculum; 

(bb) for preschool children, as appropriate, how the disability affects the child's participation in 
appropriate activities; and 
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{cc) for children with disabilities who take alternate assessments aligned to alternate achievement 
standards, a description of benchmarks or shorHenn objectives; 

{II) a statement of measurable annual goals, including academic and functional goals, designed to
(aa) meet the child's needs that result from the child's disability to enable the child to be involved in and 

make progress in the general education curriculum; and 
(bb) meet each of the child's other educational needs that result from the child's disability; 

(Ill) a description of how the child's progress toward meeting the annual goals described in subclause (II) 
will be measured and when periodic reports on the progress the child is making toward meeting the annual 
goals (such as through the use of quarterly or other periodic reports, concurrent with the issuance of report 
cards) will be provided; 

(IV) a statement of the special education and related services and supplementary aids and services, based 
on peer-reviewed research to the extent practicable, to be provided to the child, or on behalf of the child, and 
a statement of the program modifications or supports for school personnel that will be provided for the child

(aa) to advance appropriately toward attaining the annual goals; 
(bb) to be involved in and make progress in the general education curriculum in accordance with 

subclause (I) and to participate in extracurricular and other nonacademic activities; and 
(cc) to be educated and participate with other children with disabilities and nondisabled children in the 

activities described in this subparagraph; 

(V) an explanation of the extent, if any, to which the child will not participate with nondisabled children in the 
regular class and in the activities described in subclause (IV)( cc); 

(Vl)(aa) a statement of any individual appropriate accommodations that are necessary to measure the 
academic achievement and functional performance of the child on State and districtwide assessments 
consistent with section 1412(a)(16)(A) of this title; and 

(bb) if the IEP Team determines that the child shall take an alternate assessment on a particular State or 
districtwide assessment of student achievement, a statement of why

(AA) the child cannot participate in the regular assessment; and  
(BB) the particular alternate assessment selected is appropriate for the child;  

(VII) the projected date for the beginning of the services and modifications described in subclause (IV), and 
the anticipated frequency, location, and duration of those services and modifications; and 

(VIII) beginning not later than the first IEP to be in effect when the child is 16, and updated annually 
thereafter

(aa) appropriate measurable postsecondary goals based upon age appropriate transition assessments 
related to training, education, employment, and, where appropriate, independent living skills; 

(bb) the transition services (including courses of study) needed to assist the child in reaching those goals; 
and 

(cc) beginning not later than 1 year before the child reaches the age of majority under State law, a 
statement that the child has been informed of the child's rights under this chapter, if any, that will transfer to 
the child on reaching the age of majority under section 1415(m) of this title. 

{ii} Rule of construction  

Nothing in this section shall be construed to require
(!) that additional infonnation be included in a child's IEP beyond what is explicitly required in this section; 

and 
(I I) the IEP Team to include information under 1 component of a child's IEP that is already contained under 

another component of such IEP. 

{B} Individualized education program team 
The term "individualized education program team" or "IEP Team" means a group of individuals composed of

(i) the parents of a child with a disability; 
(ii) not less than 1 regular education teacher of such child (if the child is, or may be, participating in the regular 

education environment); 
(iii) not less than 1 special education teacher, or where appropriate, not less than 1 special education provider 

of such child; 
(iv) a representative of the local educational agency who

(1) is qualified to provide, or supervise the provision of, specially designed instruction to meet the unique 
needs of children with disabilities; 

(II) is knowledgeable about the general education curriculum; and  
(Ill) is knowledgeable about the availability of resources of the local educational agency;  

(v) an individual who can interpret the instructional implications of evaluation results, who may be a member 
of the team described in clauses (ii) through (vi); 
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(vi) at the discretion of the parent or the agency, other individuals who have knowledge or special expertise 
regarding the child, including related services personnel as appropriate; and 

(vii) whenever appropriate, the child with a disability. 

(C) IEP Team attendance 

(i) Attendance not necessary 

A member of the IEP Team shall not be required to attend an IEP meeting, in whole or in part, if the parent of 
a child with a disability and the local educational agency agree that the attendance of such member is not 
necessary because the member's area of the curriculum or related services is not being modified or discussed 
in the meeting. 

(ii) Excusal 
A member of the IEP Team may be excused from attending an IEP meeting, in whole or in part, when the 

meeting involves a modification to or discussion of the member's area of the curriculum or related services, if
(1) the parent and the local educational agency consent to the excusal; and 
(II) the member submits, in writing to the parent and the IEP Team, input into the development of the IEP 

prior to the meeting. 

(iii) Written agreement and consent required  
A parent's agreement under clause (i) and consent under clause (ii} shall be in writing.  

(D) IEP Team transition  

In the case of a child who was previously served under subchapter Ill, an invitation to the initial IEP meeting  
shall, at the request of the parent, be sent to the subchapter 111 service coordinator or other representatives of the 
subchapter Ill system to assist with the smooth transition of services. 

(2) Requirement that program be in effect 

{A) In general 
At the beginning of each school year, each local educational agency, State educational agency, or other State 

agency, as the case may be, shall have in effect, for each child with a disability in the agency's jurisdiction, an 
individualized education program, as defined in paragraph (1 )(A). 

(B) Program for child aged 3 through 5 

In the case of a child with a disability aged 3 through 5 (or, at the discretion of the State educational agency, a 2
year-old child with a disability who will turn age 3 during the school year), the I EP Team shall consider the 
individualized family service plan that contains the material described in section 1436 of this title, and that is 
developed in accordance with this section, and the individualized family service plan may serve as the IEP of the 
child if using that plan as the IEP is

(i) consistent with State policy; and 
(ii) agreed to by the agency and the child's parents. 

(C) Program for children who transfer school districts 

(i) In general 

(I) Transfer within the same State 

In the case of a child with a disability who transfers school districts within the same academic year, who 
enrolls in a new school, and who had an IEP that was in effect in the same State, the local educational 
agency shall provide such child with a free appropriate public education, including services comparable to 
those described in the previously held IEP, in consultation with the parents until such time as the local 
educational agency adopts the previously held IEP or develops, adopts, and implements a new IEP that is 
consistent with Federal and State law. 

(II) Transfer outside State 
In the case of a child with a disability who transfers school districts within the same academic year, who 

enrolls in a new school, and who had an IEP that was in effect in another State, the local educational agency 
shall provide such child with a free appropriate public education, including services comparable to those 
described in the previously held IEP, in consultation with the parents until such time as the local educational 
agency conducts an evaluation pursuant to subsection (a)(1 ), if determined to be necessary by such agency, 
and develops a new IEP, if appropriate, that is consistent with Federal and State law. 

(ii) Transmittal of records  
To facilitate the transition for a child described in clause (i)

(1) the new school in which the child enrolls shall take reasonable steps to promptly obtain the child's 
records, including the IEP and supporting documents and any other records relating to the provision of special 
education or related services to the child, from the previous school in which the child was enrolled, pursuant 
to section 99.31 (a)(2) of title 34, Code of Federal Regulations; and 
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{II) the previous school in which the child was enrolled shall take reasonable steps to promptly respond to 
such request from the new school. 

(3) Development of IEP 

(A) In general  
In developing each child's IEP, the IEP Team, subject to subparagraph (C), shall consider 

(i) the strengths of the child; 
(ii) the concerns of the parents for enhancing the education of their child; 
(iii) the results of the initial evaluation or most recent evaluation of the child; and 
(iv) the academic, developmental, and functional needs of the child. 

(B} Consideration of special factors  
The IEP Team shall

(i) in the case of a child whose behavior impedes the child's learning or that of others, consider the use of 
positive behavioral interventions and supports, and other strategies, to address that behavior; 

(ii) in the case of a child with limited English proficiency, consider the language needs of the child as such 
needs relate to the child's IEP; 

(iii) in the case of a child who is blind or visually impaired, provide for instruction in Braille and the use of 
Braille unless the tEP Team determines, after an evaluation of the child's reading and writing skills, needs, and 
appropriate reading and writing media (including an evaluation of the child's future needs for instruction in Braille 
or the use of Braille), that instruction in Braille or the use of Braille is not appropriate for the child; 

(iv) consider the communication needs of the child, and in the case of a child who is deaf or hard of hearing, 
consider the child's language and communication needs, opportunities for direct communications with peers and 
professional personnel in the child's language and communication mode, academic level, and full range of 
needs. including opportunities for direct instruction in the child's language and communication mode; and 

(v) consider whether the child needs assistive technology devices and services. 

{C} Requirement with respect to regular education teacher  
A regular education teacher of the child, as a member of the IEP Team, shall, to the extent appropriate,  

participate in the development of the IEP of the child, including the determination of appropriate positive  
behavioral interventions and supports, and other strategies, and the determination of supplementary aids and 
services, program modifications, and support for school personnel consistent with paragraph (1 )(A)(i)(IV). 

(D) Agreement 
In making changes to a child's IEP after the annual IEP meeting for a school year, the parent of a child with a 

disability and the local educational agency may agree not to convene an IEP meeting for the purposes of making 
such changes, and instead may develop a written document to amend or modify the child's current IEP. 

(E} Consolidation of IEP Team meetings 
To the extent possible, the local educational agency shall encourage the consolidation of reevaluation meetings 

for the child and other IEP Team meetings for the child. 

{F} Amendments  
Changes to the IEP may be made either by the entire IEP Team or, as provided in subparagraph (D), by  

amending the IEP rather than by redrafting the entire IEP. Upon request, a parent shall be provided with a revised 
copy of the IEP with the amendments incorporated. 

{4} Review and revision of IEP 

{A) In general  
The local educational agency shall ensure that, subject to subparagraph (B), the JEP Team

(i) reviews the child's IEP periodically, but not less frequently than annually, to determine whether the annual 
goals for the child are being achieved; and 

(ii) revises the IEP as appropriate to address
(I) any lack of expected progress toward the annual goals and in the general education curriculum, where 

appropriate; 
(II) the results of any reevaluation conducted under this section;  
(Ill) infonmation about the child provided to, or by, the parents, as described in subsection (c)(1 )(B);  
(IV) the child's anticipated needs; or  
(V) other matters.  

(B) Requirement with respect to regular education teacher 
A regular education teacher of the child, as a member of the IEP Team, shall, consistent with paragraph (1 ){C), 

participate in the review and revision of the IEP of the child. 

(5) Multi-year IEP demonstration 

{A} Pilot program 
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(i) Purpose 
The purpose of this paragraph is to provide an opportunity for States to allow parents and local educational 

agencies the opportunity for long-term planning by offering the option of developing a comprehensive multi-year 
IEP, not to exceed 3 years, that is designed to coincide with the natural transition points for the child. 

(ii) Authorization 
In order to carry out the purpose of this paragraph, the Secretary is authorized to approve not more than 15 

proposals from States to carry out the activity described in clause (i). 

(iii} Proposal 

(I} In general 
A State desiring to participate in the program under this paragraph shall submit a proposal to the Secretary 

at such time and in such manner as the Secretary may reasonably require. 

(II) Content 
The proposal shall include

(aa) assurances that the development of a multi-year IEP under this paragraph is optional for parents; 
(bb) assurances that the parent is required to provide informed consent before a comprehensive multi

year IEP is developed; 
(cc) a list of required elements for each multi-year IEP, including

(M) measurable goals pursuant to paragraph (1 )(A)(i)(ll), coinciding with natural transition points for the child, that 
will enable the child to be involved in and make progress in the general education curriculum and that will meet the 
child's other needs that result from the child's disability; and 

(BB) measurable annual goals for determining progress toward meeting the goals described in subitem (AA); and 

(dd) a description of the process for the review and revision of each multi-year IEP, including
(M) a review by the IEP Team of the child's multi-year IEP at each of the child's natural transition points; 
(BB) in years other than a child's natural transition points, an annual review of the child's IEP to determine the child's 

current levels of progress and whether the annual goals for the child are being achieved, and a requirement to amend 
the IEP, as appropriate, to enable the child to continue to meet the measurable goals set out in the IEP; 

(CC) if the IEP Team detennines on the basis of a review that the child is not making sufficient progress toward the 
goals described in the multi-year 1EP, a requirement that the local educational agency shall ensure that the IEP Team 
carries out a more thorough review of the IE P in accordance with paragraph ( 4) with in 30 ca lender days; and 

(DD) at the request of the parent, a requirement that the IE P Team sha II conduct a review of the child's multi-year 
IEP rather than or subsequent to an annual review. 

(B) Report 
Beginning 2 years after December 3, 2004, the Secretary shall submit an annual report to the Committee on 

Education and the Workforce of the House of Representatives and the Committee on Health, Education, Labor, 
and Pensions of the Senate regarding the effectiveness of the program under this paragraph and any specific 
recommendations for broader implementation of such program, including

(i) reducing
(!) the paperwork burden on teachers, principals, administrators, and related service providers; and 
(II) noninstructional time spent by teachers in complying with this subchapter; 

(ii) enhancing longer-term educational planning; 
(iii) improving positive outcomes for children with disabilities; 
(iv) promoting collaboration between IEP Team members; and 
(v) ensuring satisfaction of family members. 

(C) Definition 

In this paragraph, the tenn "natural transition points" means those periods that are close in time to the transition 
of a child with a disability from preschool to elementary grades, from elementary grades to middle or junior high 
school grades, from middle or junior high school grades to secondary school grades, and from secondary school 
grades to post-secondary activities, but in no case a period longer than 3 years. 

{6} Failure to meet transition objectives 
If a participating agency, other than the local educational agency, fails to provide the transition services described 

in the IEP in accordance with paragraph (1 )(A)(i)(Vlll), the local educational agency shall reconvene the IEP Team to 
identify alternative strategies to meet the transition objectives for the child set out in the IEP. 

(7) Children with disabilities in adult prisons  

{A) In general  
The following requirements shall not apply to children with disabilities who are convicted as adults under State 

law and incarcerated in adult prisons: 
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(i) The requirements contained in section 1412(a)(16) of this title and paragraph (1 )(A)(i)(VI) (relating to 
participation of children with disabilities in general assessments). 

(ii) The requ iremenls of items ( aa) and (bb) of paragraph ( 1 )(A)(i )(VI II) (relating to transition planning and 
transition services), do not apply with respect to such children whose eligibility under this subchapter will end, 
because of such children's age, before such children will be released from prison. 

(B) Additional requirement 
If a child with a disability is convicted as an adult under State law and incarcerated in an adult prison, the child's 

IEP Team may modify the child's IEP or placement notwithstanding the requirements of sections 11412(a)(5)(A) 
of this title and paragraph ( 1 )(A) if the State has demonstrated a bona fide security or compelling penological 
interest that cannot otherwise be accommodated. 

(e) Educational placements 
Each local educational agency or State educational agency shall ensure that the parents of each child with a  

disability are members of any group that makes decisions on the educational placement of their child.  

(f} Alternative means of meeting participation 

When conducting I EP team Z meetings and placement meetings pursuant to this section, section 1415( e) of th is title, 
and section 1415(f)(1 )(B) of this title, and carrying out administrative matters under section 1415 of this title (such as 
scheduling, exchange of witness lists, and status conferences), the parent of a child with a disability and a local 
educational agency may agree to use alternative means of meeting participation, such as video conferences and 
conference calls. 

(Pub. L. 91-230, title VI, §614, as added Pub. L. 108-446, title I, §101, Dec. 3, 2004, 118 Stat. 2702 ; amended Pub. 
L.114-95, title IX, §9215(ss)(5), Dec. 10, 2015, 129 Stat. 2182 .) 

REFERENCES IN TEXT 

Section 6368(3) of this title, as such section was in effect on the day before December 10, 2015, referred 
to in su bse c. (b)( 5 )(A), means section 6368(3) of th is title prior to being omitted in the general amendment of 
pa rt B of subchapte r I of chapter 70 of this title by Pub. L. 114-95, title I, § 1201 , Dec. 1 0, 201 5, 129 Stat. 1879 

PRIOR PROVISIONS 

A prior section 1414, Pub. L. 91-230, title VI, §614, as added Pub. L. 105-17, title l, §101, June 4, 1997, 
111 Stat. 81 , related to evaluations, eligibility determinations, individualized education programs, and 
educational placements, prior to the general amendment of subchapters I to IV of this chapter by Pub. L. 
108-446. 

Another prior section 1414, Pub. L. 91-230, title VI, §614, Apr. 13, 1970, 84 Stat. 181 ; Pub. L. 94-142, 
§5(a), Nov. 29, 1975, 89 Stat. 784; Pub. L. 98-199, §3(b), Dec. 2, 1983, 97 Stat. 1358; Pub. L. 100-630, title I, 
§102(d), Nov. 7, 1988, 102 Stat. 3293; Pub. L. 101-476, title IX, §901(b)(59)-(70), Oct. 30, 1990, 104 Stat. 
1144, 1145; Pub. L. 102-119, §§6, 25(b), Oct. 7, 1991, 105 Stat. 591 , 607, related to requisite features of an 
application, approval of application by State educational agency, consolidated applications of local 
educational agencies, and provision of special education and related services directly to children with 
disabilities in areas not served by local educational agency, prior to the general amendment of 
subchapters I to IV of this chapter by Pub. L. 105-17. 

A prior section 1414a, Pub. L. 91-230, title Vl, §614A, as added Pub. L. 103-382, title 111, §312, Oct. 20, 
1994, 108 Stat. 3934 , which related to treatment of State agencies th at received funds for fiscal year 1994 
under subpart 2 of part D of chapter 1 of title I of the Elementary and Secondary Education Act of 1965 (as 
in existence on the day preceding Oct. 20, 1994), was omitted in the general amendment of subchapters 
I to IV of this chapter by Pub. L.105-17. 

AMENDMENTS 

201s-Subsec. (b)(5)(A). Pub. L. 114-95 inserted ", as such section was in effect on the day before 
December 10, 2015" after "of this title". 

CHANGE OF NAME 

Committee on Education and the Workforce of House of Representatives changed to Committee on 
Education and Labor of House of Representatives by House Resolution No. 6, One Hundred Sixteenth 
Congress, Jan. 9, 2019. 

EFFECTIVE DATE OF 2015 AMENDMENT 

Amendment by Pub. L.114-95 effective Dec. 10, 2015, except with respect to certain noncompetitive 
programs and competitive programs, see section 5 of Pub. L. 114-95, set out as a note under section 6301 
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Pl. 300 

300.140  Due process complaints and State  
complaints.  

300.141  Requirement that funds not benefit  
a private school.  

300.142 Use of personnel.  
300.143 Separate classes prohibited.  
300.144 Property, equipment, and supplies.  

CHILDREN WITH DISABILITIES IN PRIVATE 
SCHOOLS PLACED OR REFERRED BY PUBLIC 
AGENCIES 

300.145 Applicability of §§ 300.146 through  
300.147.  

300.146 Responsibility of SEA.  
300.147 Implementation by SEA.  

CHILDREN WITH DISABILITIES ENROLLED BY 
THEIR PARENTS IN PRIVATE SCHOOLS WHEN 
FAPE IS AT ISSUE 

300.148  Placement of children by parents  
when FAPE is at issue.  

SEA RESPONSIBILITY FOR GENERAL SUPER
VISION AND IMPLEMENTATION OF PROCE
DURAL SAFEGUARDS 

300.149  SEA responsibility for general super 
vision.  

300.150  SEA implementation of procedural  
safeguards.  

STATE COMPLAINT PROCEDURES 

300.151  Adoption of State complaint proce 
dures.  

300.152  Minimum State complaint proce 
dures.  

300.153 Filing a complaint.  

METHODS OF ENSURING SERVICES 

300.154 Methods of ensuring services.  

ADDITIONAL ELIGIBILITY REQUIREMENTS 

300.155 Hearings relating to LEA eligibility.  
300.156 Personnel qualifications.  
300.157 Performance goals and indicators.  
300.158-300.159 [Reserved]  
300.160 Participation in assessments.  
:i00.161 [Reserved]  
300.162  Supplementation of State, local, and  

other Federal funds.  
300.163  Maintenance of State financial sup 

port.  
300.. 164 Waiver of requirement regarding 

supplementing and not supplanting with 
Part B funds. 

300.165 Public participation.  
300.166 Rule of construction.  

STATE ADVlSORY PANEL 

300.167 State advisory panel.  
300.168 Membership.  
300.169 Duties.  

OTHER PROVISIONS REQUIRED FOR STATE  
ELIGIBILITY  

300.170 Suspension and expulsion rates.  

34 CFR Ch. Ill (7-1-18 Edition) 

300.171  Annual description of use of Part B  
funds.  

300.172 Access to instructional materials.  
300.173  Overidentification and  

disproportionality.  
300.174  Prohibition on mandatory medica 

tion.  
300.175  SEA as provider of FAPE or direct  

services.  
300.176 Exception for prior State plans.  
300.177  States' sovereign immunity and  

positive efforts to employ and advance  
qualified individuals with disabilities.  

DEPARTMENT PROCEDURES 

300.178  Determination by the Secretary that  
a State is eligible to receive a grant.  

300.179  Notice and hearing before deter 
mining that a State is not eligible to re 
ceive a grant.  

300.180 Hearing official or panel.  
300.181 Hearing procedures.  
300.182 Initial decision; final decision.  
300.183 Filing requirements.  
300.184 Judicial review.  
300.185 [Reserved]  
300.186  Assistance under other Federal pro 

grams.  

BY-PASS FOR CHILDREN IN PRIVATE SCHOOLS 

300.190 By-pass-general.  
300.191  Provisions for services under a by 

pass.  
300.192  Notice of intent to implement a by

pass.  
300.193 Request to show cause.  
300.194 Show cause hearing.  
300.195 Decision.  
300.196 Filing requirements.  
300.197 Judicial review.  
300.198 Continuation of a by-pass.  

STATE ADMINISTRATION 

300.199 State administration.  

Subpart C-Local Educational Agency  
Eligibility  

300.200 Condition of assistance.  
300.201 Consistency with State policies.  
300.202 Use of amounts.  
300.203 Maintenance of effort.  
300.204 Exception to maintenance of effort.  
300.205  Adjustment to local fiscal efforts in  

certain fiscal years.  
300.206  Schoolwide programs under title I of  

the ESEA.  
300.207 Personnel development.  
300.208 Permissive use of funds.  
300.209  Treatment of charter schools and  

their students.  
300.210 Purchase of instructional materials.  
300.211 Information for SEA.  
300.212 Public information.  
300.213  Records regarding migratory chil  

dren with disabilities.  
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300.214-300.219 [Reserved]  
300.220 Exception for prior local plans.  
300.221  Notification of LEA or State agency  

in case of ineligibility.  
300.222 LEA and State agency compliance.  
300.223 Joint establishment of eligibility.  
300.224  Requirements for establishing eligi

bility.  
300.225 [Reserved]  
300.226 Early intervening services.  
300.227 Direct services by the SEA.  
300.228 State agency eligibility.  
300.229 Disciplinary information.  
300.230 SEA flexibility.  

Subpart D-Evaluations, Eligibility Deter
minations, Individualized Education 
Programs, and Educational Place
ments 

PARENTAL CONSENT 

300.300 Parental consent.  

EVALUATIONS AND REEVALUATIONS 

300.301 Initial evaluations.  
300.302  Screening for instructional purposes  

is not evaluation. ·  
300.303 Reevaluations.  
300.304 Evaluation procedures.  
300.305  Additional requirements for evalua 

tions and..reevaluations.  
300.306 Determination of eligibility.  

ADDITIONAL PROCEDURES FOR IDENTIFYING 
CHILDREN WITH SPECIFIC LEARNING DISABIL

ITIES 

300.307 Specific learning disabilities.  
300.308 Additional group members.  
300.309  Determining the existence of a spe 

cific learning disability.  
300.310 Observation.  
300.311  Specific documentation for the eligi 

bility determination.  

INDIVIDUALIZED EDUCATION PROGRAMS 

300.320  Definition o'f individualized edu
cation program.  

300.321 IEP Team.  
300.322 Parent participation.  
300.323 When IEPs must be in effect.  

DEVELOPMENT OF IEP 

300.324  Development, review, and revision of  
IEP.  

300.325  Private school placements by public  
agencies.  

300.326 [Reserved]  
300.327 Educational placements.  
300.328  Alternative means of meeting par 

ticipation.  

Subpart E-Procedural Safeguards 

DUE PROCESS PROCEDURES FOR PARENTS AND 
CHILDREN 

300.500  Responsibility of SEA and other  
public agencies.  

300.501  Opportunity to examine records;  
parent participation in meetings.  

300.502 Independent educational evaluation.  
300.503  Prior notice by the public agenqy;  

content of notice.  
300.504 Procedural safeguards notice.  
300.505 Electronic mail. ·  
300.506 Mediation.  
300.507 Filing a due process complaint.  
300.508 Due process complaint.  
300.509 Model forms:  
300.510 Resolution process.  
300.511 Impartial due process hearing.  
300.512 Hearing rights.  
300.513 Hearing decisions.  
300.514  Finality of decision; appeal; impar 

tial review.  
300.515  Timelines and convenience of. hear

ings and reviews.  
300.516 Civil action.  
300.517 Attorneys' fees.  
300.518 Child's status during proceedings.  
300.519 Surrogate parents.  
300.520 Transfer of parental rights at age of  

majority.  
300.521300.529 [Reserved]  

DISCIPLINE PROCEDURES 

300.530 Authority of school personnel.  
300.531 Determination of setting.  
300.532 Appeal.  
300.533 Placement during appeals.  
300.534  Protections for children not deter 

mined eligible for special education and  
related services.  

300.535  Referral to and action by law en 
forcement and judicial authorities.  

300.536  Change of placement because of dis 
ciplinary removals.  

300.537 State enforcement mechanisms.  
300.538-300.599 [Reserved]  

Subpart F-Monitoring, Enforcement,  
Confidentiality, and Program Information  

MONITORING, TECHNICAL ASSISTANCE, AND  
ENFORCEMENT  

300.600 State monitoring and enforcement.  
300.601  State performance plans and data  

collection.  
300.602 State use of targets and reporting.  
300.603  Secretary's review and determina

tion reg1l,rding State performance.  
300.604 Enforcement.  
300.605 Withholding funds.  
300.606 Public attention.  
300.607 Divided State agency responsibility.  
300.608 State enforcement.  
300.609 Rule of construction.  
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CONFIDENTTALTTY OF INFORMATION 

300.610 Confidentiality. 
300.611 Definitions. 
300.612 Notice to parents. 
300.613 Access rights. 
300.614 Record of access. 
300.615 Records on more than one child. 
300.616  List of types and locations of infor

mation. 
300.617 Fees. 
300.618  Amendment of records at parent's 

request. 
300.619 Opportunity for a hearing. 
300.620 Result of hearing. 
300.621 Hearing procedures. 
300.622 Consent. 
300.623 Safeguards. 
300.624 Destruction of information. 
300.625 Childr.en's rights. 
300.626 Enforcement. 
300.627  Department use of personally identi 

fiable information. 

REPORTS-PROGRAM INFORMATION 

300.640  Annual report of children served-re
port requirement. 

300.641  Annual report of children served-in
formation required in the report. 

300.642 Data reporting. 
300.643  Annual report of children served-

certification. , 
300.644  Annual report of children served

criteria for counting children. 
300.645  Annual report of children served

other responsibilities of the SEA. 
300.646 Disproportionality. 
300.647  Determining significant 

disproportionality. 

Subpart G-Authorization, Allotment, Use 
of Funds, Authorization of Appropriations 

ALLOTMENTS, GRANTS, AND USE OF FUNDS 

300.700 Grants to States. 
300.701  Outlying areas, freely., associated 

States, and the Secretary of the Interior. 
300.702 Technfoal assistance. 
300.703 Allocations to States. 
300.704 State-level activities. 
300.705 Su)Jgrants to LEAs. 
300.706 [Reserved] 

SECRETARY OF THE INTERIOR 

300.707  Use of amounts by Secretary of the 
Interior. 

300.708 Submission of information. 
300.709 Public participation.  
300,710 Use of funds under Part. B of the Act.  
300.711 Early intervening services. 
300.712 Payments for education and services 

for Indian children with disabilities aged 
three through five. 

300.713 Plan for coordination of services. 
300.714 Establishment 'of advisory board. 
300.715 Annual reports. 

34 CFR Ch. 111(7-1-18 Edition) 

300.716 Applicable regulations. 

DEFINITIONS THAT APPLY TO THIS SUBPART 

300.717  Definitions applicable to allotments, 
grants, and use of funds. 

ACQUISITION OF EQUIPMENT AND  
CONSTRUCTION OR ALTERATION OF F AGILITIES  

300.718  Acquisition of equipment and con
struction or alteration of facilities. 

Subpart H-Preschool Grants for Children  
With Disabilities  

300.800 In general. 
300.801-300.802 [Reserved] 
300.803 Definition of State. 
300.804 Eligibility. 
300.805 [Reserved] 
300.806 Eligibility for financial assistance. 
300.807 Allocations to States. 
300.808 Increase in funds. 
300.809 Limitations. 
300.810 Decrease in funds. 
300.811 [Reserved] 
300.812 Reservation for State activities. 
300.813 State administration. 
300.814 Other State-level activities. 
300.815 Subgrants to LEAs. 
300.816 Allocations to LEAs. 
300.817 Reallocation of LEA funds. 
300.818 Part C of the Act inapplicable. 
APPENDIX A TO PART 300--EXCESS COSTS CAL

CULATION 
APPENDIX B TO PART 300--PROPORTIONATE 

SHARE CALCULATION 
APPENDIX C TO PART 300-NATIONAL INSTRUC

TIONAL MATERIALS ACCESSIBILITY STAND
ARD (NIMAS) 

APPENDIX D TO PART 300-MAINTENANCE OF 
EFFORT AND EARLY. INTERVENING SERV
ICES 

APPENDIX E To PART 300-LOCAL EDU
CATIONAL AGENCY MAINTENANCE OF EF
FOR1' CALCULATION EXAMPLES 

APPENDIX F  TO PART 300-INDEX FOR IDEA-,
PART B REGULATIONS (34 CFR PART 300) 

AUTHORITY: 20 U.S.C. 1221e-3, 1406, 1411
1419, and 3474; Pub. L. 111-256, 124 Stat. 2643; 
unless otherwise noted. 

SOURCE: 71 FR 46753, Aug. 14, 2006, unless 
otherwise noted. 

Subpart A-General 

PURPOSES AND APPLICABILITY 

§ 300.1 Purposes. 
The purposes of this part are
(a) To ensure that all children with 

disabilities have available to them a 
free appropriate public education that 
emphasizes special education and re
lated services designed to meet their 
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unique needs and prepare them for fur
ther education, employment, and inde
pendent living; 

(b) To ensure that the rights of chil
dren with disabilities and their parents 
are protected; 

(c) To assist States, localities, edu
cational service agencies, and Federal 
agencies to provide for the education of 
all children with disabilities; and 

(d) To assess and ensure the effective
ness of efforts to educate children with 
disabilities. 

(Authority: 20 U.S.C. 1400(d)) 

§ 300.2 Applicability of this part to 
State and local agencies. 

(a) States. This part applies to each 
State that receives payments under 
Part B of the Act, as. defined in § 300.4. 

(b) Public agencies within the State. 
The provisions bf this part

(1) Apply to all political subdivisions 
of the State that are involved in the 
education of children with disabilities, 
including: 

(i) The .State educational agency 
(SEA). 

(ii) Local educational agencies 
(LEAs), educational service agencies 
(ESAs), and public charter schools that 
are not otherwise included as LEAs or 
ESAs and are not a school ofan LEA or 
ESA. 

(iii) Other State agencies and schools 
(such as Departments of Mental Health 
and.Welfare and State schools for chil
dren with deafness or children with 
blindness). 

(iv) State and local juvenile and 
adult correctional facilities; and 

(2) Are binding on each public agency 
in the State that. provides special edu
cation and related services to children 
with disabilities, regardless.of whether 
that agency is receiving funds under 
Part B of the Act. 

(c) Private schools .and facilities. Each 
public agency in the State is respon
sible for ensuring that the rights and 
protections under Part B of the Act are 
given to children with disabilities

(1) Referred to or placed in private 
schools and facilities by that public 
agency; or 

(2) Placed in private schools by their 
parents under the provisions of 
§300.148. 

(Authority: 20 U.S.C. 1412) 

DEFINITIONS USED IN THIS PART 

§300.4 Act. 
Act means the Individuals with Dis

abilities Education Act, as amended. 

(Authority: 20 U.S.C. 1400(a)) 

§ 300.5 Assistive technology device. 
Assistive technology device means any 

item, piece of equipment, or product 
system, whether acquired commer
cially off the shelf, modified, or cus
tomized, that is used to increase, main
tain, or improve the functional capa
bilities of a child with a disability. The 
term does not include a medical device 
that is surgically implanted, or the re
placement of such device. 

(Authority: 20 U.S.C. 1401(1)) 

§ 300.6 Assistive tech~ology service. 
Assistive technology service means any 

service that directly assists a child 
with a disability in the selection, ac
quisition, or use of an assistive tech
nology device. The term includes

(a) The evaluation of the needs of a 
child with a disability, including a 
functional evaluation of the child in 
the child's customary .environment; 

(b) Purchasing, leasing, or otherwise 
providing for the acquisition of assist
ive technology devices by children with 
disabilities; 

(c) Selecting, designing, fitting, cus
tomizing, adapting, applying, main
taining, repairing, or replacing assist
ive technology devices; 

(d) Coordinating and using other 
therapies, interventions, or services 
with assistive technology devices, suc.h 
as those associated with existing edu
cation and rehabilitation plans and 
programs; 

(e) Training or technical assistance 
for a child with a disability or, if ap
propriate, that child's family; and 

(f) Training or technical assis.tance 
for professionals (including individuals 
providing education or rehabilitation 
services), employers, or other individ
uals who provide services to, employ, 
or are otherwise substantially involved 
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in the major life functions of that 
child. 

(Authority: 20 U.S.C. 1401(2)) 

§ 300. 7 Charter school. 
Charter school has the meaning given 

the term in section 4310(2) of the Ele
mentary and Secondary Education Act 
of 1965, as amended, 20 U.S.C. 6301 et 
seq. (ESEA). 

(Authority: 20 U.S.C. 7221i(2)) 

[71 FR 46753, Aug. 14, 2006, as amended at 82 
FR 29759, June 30, 2017] 

§300.8 Child with a disability. 
(a) General-(l) Child with a disability 

means a child evaluated in accordance 
with §§300.304 through 300.311 as having 
an intellectual disability, a hearing 
impairment (including deafness), a 
speech or language impairment, a vis
ual impairment (including blindness), a 
serious emotional disturbance (referred 
to in this part as "emotional disturb
ance"), an orthopedic impairment, au
tism, traumatic brain injury, an other 
health impairment, a specific learning 
disability, deaf-blindness, or multiple 
disabilities, and who, by reason there
of, needs special education and related 
services. 

(2)(i) Subject to paragraph (a)(2)(ii) of 
this section, if it is determined, 
through an appropriate evaluation 
under §§ 300.304 through 300.311, that a 
child has one of the disabilities identi 
fied in paragraph (a)(l} of this section, 
but only needs a related service and 
not special education, the child is not a 
child with a disability under this part. 

(ii) If, consistent with §300.39(a)(2), 
the related service required by the 
child is considered special education 
rather than a related service under 
State standards, the child would be de
termined to be a child with a disability 
under paragraph (a)(l) of this section. 

(b) Children aged three through nine 
experiencing developmental delays. Child 
with a disability for children aged three 
through nine (or any subset of that age 
range, including ages three through 
five), may, subject to the conditions 
described in §300.lll(b), include a 
child

(1) Who is experiencing develop
mental delays, as defined by the State 
and as measured by appropriate diag

34 CFR Ch. Ill (7-1-18 Edition) 

nostic instruments and procedures, in 
one or more of the following areas: 
Physical development, cognitive devel
opment, communication development, 
social or emotional development, or 
adaptive development; and 

(2) Who, by reason thereof, needs spe
cial education and related services. · 

(c) Definitions of disability terms. The 
terms used in this definition of a child 
with a disability are defined as follows: 

(l)(i) Autism means a developmental 
disability significantly affecting verbal 
and nonverbal communication and so
cial interaction, generally evident be
fore age three, that adversely affects a 
child's educational performance. Other 
characteristics often associated with 
autism are engagement in repetitive 
activities and stereotyped movements, 
resistance to environmental change or 
change in daily routines, and unusual 
responses to sensory experiences. 

(ii) Autism does not apply if a child's 
educational performance is adversely 
affected primarily because the child 
has an emotional disturbance, as de
fined in paragraph (c)(4) of this section. 

(iii) A child who manifests the char
acteristics of autism after age three 
could be identified as having autism if 
the criteria in paragraph (c)(l)(i) of 
this section are satisfied. 

(2) Deaf-blindness means concomitant 
hearing and visual impairments, the 
combination of which causes such se
vere communication and other develop
mental and educational needs that 
they cannot be accommodated in spe
cial education programs solely for chil 
dren with deafness or children with 
blindness. 

(3) Deafness means a hearing impair
ment that is so severe that the child is 
impaired in processing linguistic infor
mation through hearing, with or with
out amplification, that adversely af
fects a child's educational perform
ance. 

( 4)(i) Emotional disturbance means a 
condition exhibiting one or more of the 
following characteristics over a long 
period of time and to a marked degree 
that adversely affects a child's edu
cational performance: 

(A) An inability to learn that cannot 
be explained by intellectual, sensory, 
or health factors. 
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(B) An inability to build or maintain 
satisfactory interpersonal relation" 
ships with peers and teachers. 

(C) Inappropriate types of behavior or 
feelings under normal circumstances. 

(D) A general pervasive mood of un
happiness or depression. 

(E) A tendency to develop physical 
symptoms or fears associated with per
sonal or school problems. 

(ii) Emotional disturbance includes 
schizophrenia. The term does not apply 
to children who are socially mal
adjusted, unless it is determined that 
they have an emotional disturbance 
under paragraph (c)(4)(i) of this sec
tion. 

(5) Heating impairment means an imc 
naiTment in hearing, whether perma
nent or fluctuating, that adversely af
fects a .child's educational performance 
l:lut.thatis not included under the defi 
nition of deafness in this section. 

(6) Intellectual disability means signifi 
cantly subaverage general intellectual 
functioning, existing concurrently with 
deficits in adaptive behavior and mani
fested . during . the developmental pe
riod, that adversely affects a child's 
educational performance. The term 
"intellectual disability" was formerly 
termed "mental retardation." 

(7) Multiple disabilities means con
comitant impairments (such as intel
lectual disability-blindness or intellec
tual disability-orthopedic impairment), 
the combination of which causes such 
severe educational needs that they can
not be accommodated in special edu
cation programs solely for one of the 
impairments. Multiple disabilities does 
not include deaf-blindness. 

(8) Orthqpedic impairment means. a .se
vere orthopedic impairment that ad
versely affects a child's educational 
performance. The term includes im
pairments caused by a congenital. 
anomaly, impairments caused by dis-· 
ease (e.g., poliomyelitis, bone tuber
culosis), and impairments from other 
causes (e.g., cerebral palsy, amputa-
tions, and fractu.res or burns that cause 
contractures). 

(9) Other health impairment means 
having limited strength, vitality, or 
alertness, including a heightened alert 
ness to environmental stimuli, that re
sults in limited alertness with respect 
to the educational environment, that-· 

(i) Is due to chronic or acute health 
problems such as asthma, attention 
deficit disorder or attention deficit hy
peractivity disorder, diabetes, epilepsy, 
a heart condition, hemophilia, lead poi
soning, leukemia, nephritis, rheumatic 
fever, sickle cell anemia, and Tourette 
syndrome; and 

(ii) Adversely affects a child's edu
cational performance.• 

(10) Specific learning disability-(i) 
General. Specific learning disability 
means a disorder in one or more of the 
basic psychological processes involved 
in understanding or in using language, 
spoken or written, that may manifest 
itself in. the imperfect ability to listen, 
think, speak, read, write, spell, or to do 
mathematical calculations, including 
conditions such as perceptual disabil 
ities, brain injury, minimal brain dys
function, dyslexia, and developmental 
aphasia. 

(ii) Disorders not included. Specific 
learning disability does not include 
learning problems that are primarily 
the result of visual, hearing, or motor 
disabilities,· of intellectual disability, 
of emotional disturbance, or of envi
ronmental, cultural, or economic dis.c 
advantage. 

(11) Speech or language impairment 
means a communication disorder, such 
as stuttering, impaired articulation, a 
language impairment, or a voice im
pairment, that adversely affects a 
cl;lild's. educational performance. 

(12) Traumatic brain injury means an 
acqµired injury to the. brain caused by 
an external physical force, resulting in 
total or partial functional disability or 
psychosocial impairment, or both, that 
adversely affects a child's educational 
performance. Traumatic brain injury 
applies to open or closed head injuries 
resulting in impairments in one or 
more areas, such as cognition; lan
guage; memory; atte!ltion; reasoning; 
abstract thinking; judgment; problem
solving; sensory, perceptual, and motor 
abilities; psychosocial behavior; phys
ical functions; information processing; 
and speech..Traumatic brain injury 
does not apply to brain injuries that 
are congenital or degenerative, or to 
brain injuries induced by birth trauma. 

(13) Visual impairment including blind
ness means an impairment ~n•. v1s10n 
that, even with correction, adversely 
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affects a child's educational perform
ance. The term includes both partial 
sight and blindness. 

[71 FR 46753, Aug. 14, 2006, as amended at 72 
FR 61306, Oct. 30, 2007; 82 FR 31912, July 11, 
2017] 

§ 300.9 Consent. 
Consent means that
(a) The parent has been fully in

formed of all information relevant to 
the activity for which consent is 
sought, in his or her native language, 
or through another mode of commu
nication; 

(b) The parent understands and 
agrees in writing to the carrying out of 
the activity for which his or her con
sent is sought, and the consent de
scribes that activity and lists the 
records (if any) that will be released 
and to whom; and 

(c)(l) The parent understands that 
the granting of consent is voluntary on 
the part of the parent and may be re
voked at any time. 

(2) If a parent revokes consent, that 
revocation is not retroactive (i.e., it 
does not negate an action that has oc
curred after the consent was given and 
before the consent was revoked). 

(3) If the parent revokes consent in 
writing for their child's receipt of spe
cial education services after the child 
is initially provided special education 
and related services, the public agency 
is not required to amend the child's 
education records to remove any ref
erences to the child's receipt of special 
education and related services because 
of the revocation of consent. 

(Authority: 20 U.S.C. 1414(a)(l)(D)) 

(71 FR 46753, Aug. 14, 2006, as amended at 72 
FR 61306, Oct. 30, 2007; 73 FR 73027, Dec. 1, 
2008] 

§ 300.10 [Reserved] 

§ 300.11 Day; business day; school day. 
(a) Day means calendar day unless 

otherwise indicated as business day or 
school day. 

(b) Business day means Monday 
through Friday, except for Federal and 
State holidays (unless holidays are spe
cifically included in the designation of 
business day, as in§ 300.148(d)(l)(ii)). 

(c)(l) School day means any day, in
cluding a partial day that children are 
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in attendance at school for instruc
tional purposes. 

(2) School day has the same meaning 
for all children in school, including 
children with and without disabilities. 

(Authority: 20 U.S.C. 1221e-3) 

§ 300.12 Educational service agency. 

Educational service agency means-
(a) A regional public multiservice 

agency
(1) Authorized by State law to de

velop, manage, and provide services or 
programs to LEAs; 

(2) Recognized as an administrative 
agency for purposes of the provision of 
special education and related services 
provided within public elementary 
schools and secondary schools of the 
State; 

(b) Includes any other public institu
tion or agency having administrative 
control and direction over a public ele
mentary school or secondary school; 
and 

(c) Includes entities that meet the 
definition of intermediate educational 
unit in section 602(23) of the Act as in 
effect prior to June 4, 1997. 

(Authority: 20 U.S.C. 1401(5)) 

§ 300.13 Elementary school. 

Elementary school means a nonprofit 
institutional day or residential school, 
including a public elementary charter 
school, that provides elementary edu
cation, as determined under State law. 

(Authority: 20 U.S.C. 1401(6)) 

§ 300.14 Equipment. 

Equipment means-
(a) Machinery, utilities, and built-in 

equipment, and any necessary enclo
sures or structures to house the ma
chinery, utilities, or equipment; and 

(b) All other items necessary for the 
functioning of a particular facility as a 
facility for the provision of educational 
services, including items such as in
structional equipment and necessary 
furniture; printed, published and audio
visual instructional materials; tele
communications, sensory, and other 
technological aids and devices; and 
books, periodicals, documents, and 
other related materials. 

(Authority: 20 U .S.C. 1401(7)) 
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§ 300.15 Evaluation. 

Evaluation means. procedures used in 
accordance with §§ 300.304 through 
300.311 to determine whether a child 
has a disability and the nature and ex
tent of the special education and re
lated services that the child needs. 

(Authority: 20 U.S.C. 1414(a) (c)) 

§300.16 Excess costs. 

Excess costs means ·those costs that 
are in excess of the average annual per
student expenditure in an LEA during 
the preceding school year ·for an ele
mentary school or secondary school 
student, as may be appropriate, and 
that must be computed after deduct
ing

(a) Amounts received
(1) Under Part B of the Act; 
(2) Under Part A of title I of the 

ESEA; and 
(3) Under Part A of title III of the 

ESEAand; 
(b) Any State or local funds expended 

for programs that would qualify for as
sistance under any of the parts de
scribed in paragraph (a) of this section, 
but excluding any amounts for capital 
outlay or debt service. (See appendix A 
to part 300 for an example of how ex
cess costs must be calculated.) 

(Authority: 20 U.S.C. 1401(8)) 

[71 FR 46753, Aug. 14, 2006, as amended at 82 
FR 29759, June 30, 2017] · 

§ 300.17 Free appropriate public edu· 
cation. 

Free appropriate public education or 
PAPE means special education and re
lated services that-

(a) Are provided at public expense, 
under public supervision and direction, 
and without charge; 

(b) Meet the standards of the SEA, 
including the requirements of this 
part; 

(c) Include an appropriate preschool, 
elementary school, or secondary school 
education in the State involved; and 

(d) Are provided in conformity with 
an individualized education program 
(IEP) that meets the requirements of 
§§300.320 through 300.324. 

(Authority: 20 U.S.C. 1401(9)) 

§ 300.18 [Reserved] 

§ 300.19 Homeless children. 
Homeless children has the meaning 

given the term homeless children and 
youths in section 725 (42 U.S.C. 11434a) 
of the McKinney-Vento Homeless As
sistance Act, as amended, 42 U.S.C. 
11431 et seq. 

(Authority: 20 U.S.C. 1401(11)) 

§ 300.20 Include. 
Include means that the items named 

are not all bf the possible items that 
are covered, whether like or unlike the 
ones named. 

(Authority: 20 U.S.C. 122le--3) 

§ 300.21 Indian and Indian tribe. 
(a) Indian means an individual who is 

a member of an Indian tribe. 
(b) Indian tribe means any Federal or 

State Indian tribe, band, rancheria, 
pueblo, colony, or community, includ
ing any Alaska Native village or re
gional village corporation (as defined 
in or established under the Alaska Na
tive Claims Settlement Act, 43 U.S.C. 
1601 et seq.). 

(c) Nothing in this definition is in
tended to indicate that the Secretary 
of the Interior is required to provide 
services or funding to a State Indian 
tribe that is not listed in the FEDERAL 
REGISTER list of Indian entities recog
nized as eligible to receive services 
from the United States, published pur
suant to Section 104 of the Federally 
Recognized Indian Tribe List Act of 
1994, 25 U.S.C. 479a-1. 

(Authority: 20 U.S.C. 1401(12) and (13)) 

§ 300.22 Individualized ·education pro· 
gram. 

Individualized education program or 
IEP means a written statement for a 
child with a disability that is devel
oped, reviewed, and revised in accord
ance with §§300.320 through 300.324. 

(Authority: 20 U.S.C. 1401(14)) 

§ 300.23 Individualized education pro
gram teruil. · 

Individualized .education program team 
or JEP Team means a group of individ
uals described. in §300.321 that is re
sponsible for developing, reviewing, or 
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revising an IEP for a child with a dis
ability. 

(Authority: 20 U.S.C. 1414(d)(l)(B)) 

§ 300.24 Individualized family service 
plan. 

Individualized family service plan or 
IFSP has the meaning given the term 
in section 636 of the Act. 

(Authority: 20 U.S.C. 1401(15)) 

§ 300.25 Infant or toddler with a dis· 
ability. 

Infant or toddler with a disability
(a) Means an individual under three 

years of age who needs early interven
tion services because the individual

(1) Is experiencing developmental 
delays, as measured by appropriate di
agnostic instruments and procedures in 
one or more. of the areas of cognitive 
development, physical development, 
communication development, social or 
emotional development, and adaptive 
development; or 

(2) Has a diagnosed physical or men
tal condition that has a high prob
ability of resulting in developmental 
delay; and 

(b) May also include, at a State's dis
cretion

(1) At-risk infants and toddlers; and 
(2) Children with disabilities who are 

eligible for services under section 619 
and who previously received services 
under Part C of the Act until such chil
dren enter, or are eligible under State 
law to enter, kindergarten or elemen
tary school, as appropriate, provided 
that any programs under Part C of the 
Act serving such children shall in
clude

(i) An educational component that 
promotes school readiness and incor
porates pre-literacy, language, and 
numeracy skills; and 

(ii) A written notification to parents 
of their rights and responsibilities in 
determining whether their child will 
continue to receive services under Part 
C of the Act or participate in preschool 
programs under section 619. 

(Authority: 20 U.S.C. 1401(16) and 1432(5)) 

§ 300.26 Institution of higher edu· 
cation. 

Institution of higher education

(a) Has the meaning given the term 
in section 101 of the Higher Education 
Act of 1965, as amended, 20 U.S.C. 1021 
et seq. (HEA); and 

(b) Also includes any community col
lege receiving funds from the Secretary 
of the Interior under the Tribally Con
trolled Community College or Univer
sity Assistance Act of 1978, 25 U.S.C. 
1801, et seq. 

(Authority: 20 U.S.C. 1401(17)) 

§ 300.27 Limited English proficient. 
Limited English proficient has the 

meaning given the term 'English learn
er' in section 8101 of the ESEA. 

(Authority: 20 U.S.C. 1401(18)) 

[71 FR 46753, Aug. 14, 2006, as amended at 82 
FR 29759, June 30, 2017] 

§ 300.28 Local educational agency. 
(a) General. Local educational agency 

or LEA means a public board of edu
cation or other public authority legally 
constituted within a State for either 
administrative control or direction of, 
or to perform a service function for, 
public elementary or secondary schools 
in a city, county, township, school dis
trict, or other political subdivision of a 
State, or for a combination of school 
districts or counties as are recognized 
in a State as an administrative agency 
for its public elementary schools or 
secondary schools. 

(b) Educational service agencies and 
other public institutions or agencies. The 
term includes

(1) An educational service agency, as 
defined in §300.12; and 

(2) Any other public institution or 
agency having administrative control 
and direction of a public elementary 
school or secondary school, including a 
public nonprofit charter school that is 
established as an LEA under State law. 

(c) BIA funded schools. The term in
cludes an elementary school or sec
ondary school funded by the Bureau of 
Indian Affairs, and not subject to the 
jurisdiction of any SEA other than the 
Bureau of Indian Affairs, but only to 
the extent that the inclusion makes 
the school eligible for programs for 
which specific eligibility is not pro
vided to the school in another provi
sion of law and the school does not 
have a student population that is 
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smaller than the student population of 
the LEA receiving assistance under the 
Act with the smallest student popu
lation. 

(Authority: 20 U.S.C. 1401(19)) 

§ 300.29 Native language. 
(a) Native language, when used with 

respect to an individual who is limited 
English proficient, means the fol
lowing: 

(1) The l<tnguage normally used by 
that individual, or, in. the case of a 
child, the language normally used by 
the parents of the child, except as pro
vided in paragraph (a)(2) of this sec
tion. 

(2) In all direct contact with a child 
(including evaluation of the child), the 
language normally used by the child in 
the home or learning environment. 

(b) For an individual with deafness or 
blindness, or for an individual with no 
written language, the mode of commu
nication is that normally used by the 
individual (such as sign language, 
Braille, or oral communication). 

(Authority: 20 U.S.C. 1401(20)) 

§300.30 Parent. 
(a) Parent means
(1) A biological or adoptive parent of 

a child; 
(2) A foster parent, unless State law, 

regulations, or contractual obligations 
with a State or local entity prohibit a 
foster parent from acting as a parent; 

(3) A guardian generally authorized 
to act as the child's parent, or author
ized to make educational decisions for 
the child (but not the State if the child 
is a ward of the State); 

(4) An individual acting in the place 
of a biological or adoptive parent (in
cluding a grandparent, stepparent, or 
other relative) with whom the child 
lives, or an individual who is legally 
responsible for the child's welfare; or 

(5) A surrogate parent who has been 
appointed in accordance with §300.519 
or section 639(a)(5) of the Act. 

(b) (1) Except as provided in para
graph (b)(2) of this section, the biologi
cal or adoptive parent, when attempt
ing to act as the parent under this part 
and when more than one party is quali 
fied under paragraph (a) of this section 
to act as a parent, must be presumed to 

be the parent for purposes of this sec
tion unless the biological or adoptive 
parent does not have legal authority to 
make educational decisions for the 
child. 

(2) If a judicial decree or order identi 
fies a specific person or persons uncter 
paragraphs (a)(l) through (4) of this 
section to act as the ''parent'' of a 
child or to make educational decisions 
on behalf of a child, then such person 
or persons shall be determined to be 
the "parent'' for purposes of this sec
tion. 

(Authority: 20 U.S.C.1401(23)) 

§ 300.31 Parent training and informa· 
tion center. 

Parent training and information center 
means a center assisted under sections 
671 or 672 of the Act. 

(Authority: _20 U.S.C. 1401(25)) 

§ 300.32 Personally identifiable. 

Personally identifiable means informa
tion that contains

(a) The name of the child, the child's 
parent, or other family member; 

(b) The address of .the child; 
(c) A personal identifier, such as the 

child's social security number or stu
dent number; or 

(d) A list .of personal characteristics 
or other information that would make 
it possible to identify the child with 
reasonable certainty. 

(Authority: 20 U.S.C. 1415(a)) 

§ 300.33 Public agency. 
Public agency includes the SEA, 

LEAs, ESAs, nonprofit public charter 
schools that are not otherwise included 
as LEAs or ESAs and are not a school 
of an LEA or ESA, and any other polit 
ical subdivisions of the State that are 
responsible for providing education to 
children with disabilities. 

(Authority: 20 U.S.C. 1412(a)(ll)) 

§ 300.34 Related services. 
(a) General. Related services means 

transportation and such develop
mental, corrective, and other sup
portive services as are required to as
sist a child with a disability to benefit 
from special education, and includes 
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speech-language pathology and audi
ology services, interpreting services, 
psychological services, physical and oc
cupational therapy, recreation, includ
ing therapeutic recreation, early iden
tification and assessment of disabil 
ities in children, counseling services, 
including rehabilitation counseling, 
orientation and mobility services, and 
medical services for diagnostic or eval
uation purposes. Related services also 
include school health services and 
school nurse services, social work serv
ices in schools, and parent counseling 
and training. 

(b) Exception; services that apply to 
children with surgically implanted de
vices, including cochlear implants. (1) Re
lated services do not include a medical 
device that is surgically implanted, the 
optimization of that device's func
tioning (e.g., mapping), maintenance of 
that device, or the replacement of that 
device. 

(2) Nothing in paragraph (b)(l) of this 
section

(i) Limits the right of a child with a 
surgically implanted device (e.g., coch
lear implant) to receive related serv
ices (as listed in paragraph (a) of this 
section) that are determined by the 
IEP Team to be necessary for the child 
to receive FAPE. 

(ii) Limits the responsibility of a 
public agency to appropriately monitor 
and maintain medical devices that are 
needed to maintain the health and 
safety of the child, including breath
ing, nutrition, or operation of other 
bodily functions, while the child is 
transported to and from school or is at 
school; or 

'(iii) Prevents the routine checking of 
an external component of a surgically 
implanted device to make sure it is 
functioning properly, as required in 
§ 300.113(b). 

(c) Individual related services terms de
fined. The terms used in this definition 
are defined as follows: 

(1) Audiology includes
(i) Identification of children with 

hearing loss; 
(ii) Determination of the range, na

ture, and degree of hearing loss, includ
ing referral for medical or other profes
sional attention for the habilitation of 
hearing; 
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(iii) Provision of habilitative activi
ties, such as language habilitation, au
ditory training, speech reading (lip
reading), hearing evaluation, and 
speech conservation; 

(iv) Creation and administration of 
programs for prevention of hearing 
loss; 

(v) Counseling and guidance of chil 
dren, parents, and teachers regarding 
hearing loss; and 

(vi) Determination of children's 
needs for group and individual amplifi 
cation, selecting and fitting an appro
priate aid, and evaluating the effec
tiveness of amplification. 

(2) Counseling services means services 
provided by qualified social workers, 
psychologists, guidance counselors, or 
other qualified personnel. 

(3) Early identification and assessment 
of d.isabilities in children means the im
plementation of a formal plan for iden
tifying a disability as early as possible 
in a child's life. 

(4) Interpreting services includes
(i) The following, when used with re

spect to children who are deaf or hard 
of hearing: Oral transliteration serv
ices, cued language transliteration 
services, sign language transliteration 
and interpreting services, and tran
scription services, such as communica
tion access real-time translation 
(CART), C-Print, and TypeWell; and 

(ii) Special interpreting services for 
children who are deaf-blind. 

(5) Medical services means services 
provided by a licensed physician to de
termine a child's medically related dis
ability that results in the child's need 
for special education and related serv
ices. 

(6) Occupational therapy
(i) Means services provided by a 

qualified occupational therapist; and 
(ii) Includes
(A) Improving, developing, or restor

ing functions impaired or lost through 
illness, injury, or deprivation; 

(B) Improving ability to perform 
tasks for independent functioning if 
functions are impaired or lost; and 

(C) Preventing, through early inter
vention, initial or further impairment 
or loss of function. 

(7) Orientation and mobility services
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(i) Means services provided to blind 
or visually impaired children by quali
fied personnel to enable those students 
to attain systematic orientation to and 
safe movement within their environ
ments in school, home, and commu
nity; and 

(ii) Includes teaching children the 
following, as appropriate: 

(A) Spatial and environmental con
cepts and use of information received 
by the senses (such as sound, tempera
ture and vibrations) to establish, main
tain, or regain orientation and line of 
travel (e.g., using sound at a traffic 
light to cross the street); 

(B) To use the long cane or a service 
animal to supplement visual travel 
skills or as a tool for safely negotiating 
the. environment for children with no 
available travel vision; 

(C) To understand and use remaining 
vision and distance low vision aids; and 

(D) Other concepts, techniques, and 
tools. 

(8)(i) Parent counseling and training 
means assisting parents in under
standing the special needs of their 
child; 

(ii) Providing parents with informa
tion about child development; and 

(iii) Helping parents to acquire the 
necessary skills that will allow them 
to support the implementation of their 
child's IEP or IFSP. 

(9) Physical therapy means services 
provided by a qualified physical thera
pist. 

(10) Psychological services includes
(i) Administering psychological and 

educational tests, and other assess
ment procedures; 

(ii) Interpreting assessment results; 
(iii) Obtaining, integrating, and in

terpreting information about child be
havior and conditions relating to learn
ing; 

(iv) Consulting with other staff mem
bers in planning school programs to 
meet the special educational needs of 
children as indicated by psychological 
tests, interviews, direct observation, 
and behavioral evaluations; 

(v) Planning and managing a pro
gram of psychological services, includ
ing psychological counseling for chil
dren and parents; and 

(Vi) Assisting in developing positive 
behavioral intervention strategies. 

(11) Recreation includes
(i) Assessment of leisure function; 
(ii) Therapeutic recreation services; 
(iii) Recreation programs in schools 

and community agencies; and 
(iv) Leisure education. 
(12) Rehabilitation counseling services 

means services provided by qualified 
personnel in individual or group ses
sions that focus specifically on career 
development, employment preparation, 
achieving independence, and integra
tion in the workplace and community 
of a student with a disability. The term 
also includes vocational rehabilitation 
services provided to a student with a 
disability by vocational rehabilitation 
programs funded under the Rehabilita
tion Act of 1973, as amended, 29 U.S.C. 
701 et seq. 

(13) School health services and school 
nurse services means health services 
that are designed to enable a child with 
a disability to receive FAPE as de
scribed in the child's IEP. School nurse 
services are services. provided by a 
qualified school nurse. School health 
services are services that may be pro
vided by either a qualified school nurse 
or other qualified person. 

(14) Social work services in schools in
cludes

(i) Preparing a social or develop
mental history on a child with a dis
ability; 

(ii) Group and individual counseling 
with the child and family; 

(iii) Working in partnership with par
ents and others on those problems in a 
child's living situation (home, school, 
and community) that affect the child's 
adjustment in school; 

(iv) Mobilizing school and commu
nity resources to enable the child to 
learn as effectively as possible in his or 
her educational program; and 

(v) Assisting in developing positive 
behavioral intervention strategies. 

(15) Speech-language pathology services 
includes

(i) Identification of children with 
speech or language impairments; 

(ii) Diagnosis and appraisal of spe
cific speech or language impairments; 

(iii) Referral for medical or other 
professional attention necessary for 
the habilitation of speech or language 
impairments; 
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(iv) Provision of speech and language 
services for the habilitation or preven
tion of communicative impairments; 
and 

(v) Counseling and guidance of par
ents, children, and teachers regarding 
speech and language impairments. 

(16) Transportation includes
(i) Travel to and from school and be

tween schools; 
(ii) Travel in and around school 

buildings; and 
(iii) Specialized equipment (such as 

special or adapted buses, lifts, and 
ramps), if required to provide special 
transportation for a child with a dis
ability. 

(Authority: 20 U.S.C. 1401(26)) 

§ 300.35 [Reserved] 

§ 300.36 Secondary school. 

Secondary school means a nonprofit 
institutional day or residential school, 
including a public secondary charter 
school that provides secondary edu
cation, as determined under State law, 
except that it does not include any 
education beyond grade 12. 

(Authority: 20 U.S.C. 1401(27)) 

§ 300.37 Services plan. 

Services plan means a written state
ment that describes the special edu
cation and related services the LEA 
will provide to a parentally-placed 
child with a disability enrolled in a pri 
vate school who has been designated to 
receive services, including the location 
Of the services and any transportation 
necessary, consistent with §300.132, and 
is developed and implemented in ac
cordance with §§ 300.137 through 300.139. 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§ 300.38 Secretary. 

Secretary means the Secretary of 
Education. 

(Authority: 20 U.S.C. 1401(28)) 

§ 300.39 Special education. 

(a) General. (1) Special education 
means specially designed instruction, 
at no cost to the parents, to meet the 
unique needs of a child with a dis
ability, including
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(i) Instruction conducted in the class
room, in the home, in hospitals and in
stitutions, and in other settings; and 

(ii) Instruction in physical education. 
(2) Special education includes each of 

the following, if the services otherwise 
meet the requirements of paragraph 
(a)(l) of this section

(i) Speech-language pathology serv
ices, or any other related service, if the 
service is considered special education 
rather than a related service under 
State standards; 

(ii) Travel training; and 
(iii) Vocational education. 
(b) Individual special education terms 

defined. The terms in this definition 
are defined as follows: 

(1) At no cost means that all spe
cially-designed instruction is provided 
without charge, but does not preclude 
incidental fees that are normally 
charged to nondisabled students or 
their parents as a part of the regular 
education program. 

(2) Physical education means
(i) The development of
(A) Physical and motor fitness; 
(B) Fundamental motor skills and 

patterns; and 
(C) Skills in aquatics, dance, and in

dividual and group games and sports 
(including intramural and lifetime 
sports); and 

(ii) Includes special physical edu
cation, adapted physical education, 
movement education, and motor devel
opment. 

(3) Specially designed instruction 
means adapting, as appropriate to the 
needs of an eligible child under this 
part, the content, methodology, or de
livery of instruction

(i) To address the unique needs of the 
child that result from the child's dis
ability; and 

(ii) To ensure access of the child to 
the general curriculum, so that the 
child can meet the educational stand
ards within the jurisdiction of the pub
lic agency that apply to all children. 

(4) Travel training means providing in
struction, as appropriate, to children 
with significant cognitive disabilities, 
and any other children with disabilities 
who require this instruction, to enable 
them to

(i) Develop an awareness of the envi
ronment in which they live; and 

20  



AUTHENTlC·\TET(j
U.S.  GOVERNMENT 

INFORMAr!ON 

GPO 

Off. of Spec. Educ. and Rehab. Services, Education  §300.100 

(ii) Learn the skills necessary to 
move effectively and safely from place 
to place within that environment (e.g., 
in school, in the home, at work, and in 
the community). 

(5) Vocational education means orga
nized educational programs that are di
rectly related to the preparation of in
dividuals for paid or unpaid employ
ment, or for additional preparation for 
a career not requiring a baccalaureate 
or advanced degree. 

(Authority: 20 U.S.C. 1401(29)) 

§ 300.40 State. 
State means each of the 50 States, the 

District of Columbia, the Common
wealth of Puerto Rico, and each of the 
outlying areas. 

(Authority: 20 U.S.C. 1401(31)) 

§ 300.41 State educational agency. 

State educational agency or SEA 
means the State board of education or 
other agency or officer primarily re
sponsible for the State supervision of 
public elementary schools and sec
ondary schools, or, if there is no such 
officer or agency, an officer or agency 
designated by the Governor or by State 
la.w. 

(Authority: 20 U.S.C. 1401(32)) 

§ 300.42 Supplementary aids. and serv
ices. 

Supplementary aids and services means 
aids, services, and other supports that 
are provided in regular education class
es, other education-related settings, 
and in extracurricular and nonacac 
demic settings, to enable children with 
disabilities to be educated with non
disabled children to the maximum ex
tent appropriate in accordance with 
§§ 300.114 through 300.116. 

(Authority: 20 U.S.C. 1401(33)) 

§ 300.43 Transition services. 

(a) Transition services means a coordi
nated set of activities for a child with 
a disability that- · 

(1) Is designed to be within a results
oriented process, that is focused on im
proving the academic and functional 
achievement of the child with a dis
ability to facilitate the child's move
ment from school to post-school activi
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ties, including postsecondary edu
cation, vocational education, inte
grated employment (including sup
ported employment), continuing and 
adult education, adult services, inde
pendent living, or community partici 
pation; 

(2) Is based on the individual child's 
needs, taking into account the child's 
strengths, preferences, and interests; 
and includes

(i) Instruction; 
(ii) Related services; 
(iii) Community experiences; 
(iv) The development of employment 

and other post-school adult living ob
jectives; and 

(v) If appropriate, acquisition of 
daily living skills and provision of a 
functional vocational evaluation. 

(b) Transition services for children 
with disabilities may be special edu
cation, if provided as specially de
signed instruction, or a related service, 
if required to assist a child with a dis
ability to benefit from special edu
cation. 
(Authority: 20 U.S.C. 1401(34)) 

§ 300.44 Universal design. 
Universal design has the meaning 

given the term in section 3 of the As
sistive Technology Act of 1998. as 
amended, 29 U.S.C. 3002. 

(Authority: 20 U.S.C. 1401(35)) 

§ 300.45 Ward of the State. 
(a) General. Subject to paragraph (b) 

of this section, ward of the State means 
a child who, as determined by the 
State where the child resides, is 

(1) A foster child; 
(2) A ward of the State; or 
(3) In the custody of a public child 

welfare agency. 
(b) Exception. Ward of the State does 

not include a foster child who has a 
foster parent who meets the definition 
of a parent in§ 300.~0. 

(Authority: 20 UcS.C. 1401(36)) 

Subpart B-State Eligibility 

GENERAL 

§ 300.100 Eligibility for assistance. 

A State is eligible for assistance 
under Part B of the Act for · a fiscal 



§300.101 

year if the State submits a plan that 
provides assurances to the Secretary 
that the State has in effect policies .and 
procedures to ensure that the State 
meets the conditions in §§ 300.101 
through 300.176. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)) 

F APE REQUIREMENTS 

§ 300.101 Free appropriate public edu· 
cation (FAPE). 

(a) General. A free appropriate public 
education must be available to all chil 
dren residing in the State between the 
ages of 3 and 21. inclusive. including 
children with disabilities who have 
been suspended or expelled from 
school, as provided for in §300.530(d). 

(b) FAPE for children beginning at age 
3. (l) Each State must ensure that-

(i) The obligation to make FAPE 
available to each eligible child residing 
in the State begins no later than the 
child's third birthday; and 

(ii) An IEP or an IFSP is in effect for 
the child by that date, in accordance 
with§ 300.323(b). 

(2) If a child's third birthday occurs 
during the summer, the child's IEP 
Team shall determine the date when 
services under the IEP or IFSP will 
begin. 

(c) Children advancing from grade to 
grade. (1) Each State must ensure that 
FAPE is available to any individual 
child with a disability who needs spe
cial education and related services, 
even though the child has not failed or 
been retained in a course or grade, and 
is advancing from grade to grade. 

(2) The determination that a child de
scribed in paragraph (a) of this section 
is eligible under this part, must be 
made on an individual basis by the 
group responsible within the child's 
LEA for making eligibility determina
tions. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(l)(A)) 

§ 300.102 Limitation-exception to 
FAPE for certain ages. 

(a) General. The obligation to make 
FAPE available to all children with 
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disabilities does not apply with respect 
to the following: 

(1) Children aged 3, 4, 5, 18, 19, 20, or 
21 in a State to the extent that its ap
plication to those children would be in
consistent with State law or practice, 
or the order of any court, respecting 
the provision of public education to 
children of those ages. 

(2)(i) Children aged 18 through 21 to 
the extent that State law does not re
quire that special education and re
lated services under Part B of the Act 
be provided to students with disabil 
ities who, in the last educational place
ment prior to their incarceration in an 
adult correctional facility

(A) Were not actually identified as 
being a child with a disability under 
§300.8; and 

(B) Did not have an IEP under Part B 
of the Act. 

(ii) The exception in paragraph 
(a)(2)(i) of this section does not apply 
to children with disabilities, aged 18 
through 21, who-

(A) Had been identified as a child 
with a disability under §300.8 and had 
received services in accordance with an 
IEP, but who left school prior to their 
incarceration; or 

(B) Did not have an IEP in their last 
educational setting, but who had actu
ally been identified as a child with a 
disability under §300.8. 

(3)(i) Children with disabilities who 
have graduated from high school with a 
regular high school diploma. 

(ii) The exception in paragraph 
(a)(3)(i) of this section does not apply 
to children who have graduated from 
high school but have not been awarded 
a regular high school diploma. 

(iii) Graduation from high school 
with. a regular high school diploma 
constitutes a change in placement, re
quiring written prior notice in accord
ance with §300.503. 

(iv) As used in paragraphs (a)(3)(i) 
through (iii) of this section, the term 
re_qular high school diploma means the 
standard high school diploma awarded 
to the preponderance of students in the 
State that is fully aligned with State 
standards, or a higher diploma, except 
that a regular high school diploma 
shall not be aligned to the alternate 
academic achievement standards de
scribed in section llll(b)(l)(E) of the 
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ESEA. A regular high school diploma 
does not include a recognized equiva
lent of a diploma, such as a general 
equivalency diploma, certificate of 
completion, certificate of attendance, 
or similar lesser credential. 

· (4) Children with disabilities who are 
eligible under subpart H of this part, 
but who receive early intervention 
services under Part C of the Act. 

(b) Documents relating to exceptions. 
The State must assure that the infor
mation it has provided to the Sec
retary regarding the exceptions in 
paragraph (a) of this section, as re
quired by §300.700 (for purposes of mak
ing grants to States under this part), is 
current and accurate. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(l)(B)-(C) and 
7801(43)) 

[71 FR 46753, Aug. 14, 2006, as amended at 82 
FR 29759, June 30, 2017] 

OTEIER F APE REQUIREMENTS 

§300.103 FAPE-methods and pay• 
ments. 

(a) Each State may use whatever 
State, local, Federal, and private 
sources of support that are available in 
the State to meet the requirements of 
this part. For example, if .it is nec
essary to place a child with a disability 
in a residential facility, a State could 
use joint agreements.between the agen
cies involved for sharing the cost of 
that placement. 

(b) Nothing in this part relieves an 
insurer or similar third party from an 
otherwise valid obligation to provide or 
to pay for services provided to a child 
with a disability. 

(c) Consistent with § 300.323(c), the 
State must ensure that there is no 
delay in implementing a child's IEP, 
including any case in which the pay
ment source for providing or paying for 
special education and related services 
to the child is being determined. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(AuthOrity: 20 U.S.C. 1401(8), 1412(a)(l)) 

[11 FR 46753 .. Aug. 14, 2006, as amended at 72 
FR 61306, Oct. 30, 2007] 

§ 300.104 Residential placement 

If placement in a public or private 
residential program is necessary to 
provide special education and related 
services to a child with a disability, 
the program, including non-medical 
care and room and board, must be at no 
cost to the parents of the child. 

(Approved by the Office of Management and 
Budget under cont.rol number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(l); 1412(a)(10)(B)) 

§ 300.105 Assistive technology. 

(a) Each public agency must ensure 
that assistive technology devices or as
sistive technology services, or both, as 
those terms are defined in §§ 300.5 and 
300.6, respectively, are made available 
to a child with a disability if required 
as a part of the child's-

(!) Special education under§ 300:39; 
(2) Related services under § 300.34; or 
(3) Supplementary aids and services 

under§§ 300.42 and 300.114(a)(2)(ii). 
(b) On a case~by-case basis, tlie use of 

school-purchased assistive technology 
devices in a child's home or in other 
settings is. required if the child's IEP 
Team determines that the child needs 
access to those devices in order to re
ceive FAPE. 

(Approved by the Office'of Management and 
Budget under control number 1820-0030) 

(Authority: 20 u.s.c. 1412(a)(l), 
1412(a)(l2)(B)(i)) 

[71 :FR 46753, Aug. 14, 2006, as amended at 82 
FR 29759, June 30, 2017) 

§ 300.106 Extended school year serv· 
ices. 

(a) General. (1) Each public agency 
must ensure that extended school year 
services are available as neces~ary to 
provide FAPE, consistent with para
graph (a)(2) of this section. 

(2) Extended school year services 
must be provided only if a child's IEP 
Team determines, on an individual 
basis, in accordance with §§300.320 
through 300.324, that the services are 
necessary for the provision of FAPE to 
the child. 

(3) Jn implementing the requirements 
of this section, a public agency may 
not- · 
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(i) Limit extended school year serv
ices to particular categories of dis
ability; or 

(ii) Unilaterally limit the type, 
amount, or duration of those services. 

(b) Definition. As used in this section, 
the term extended school year services 
means special education and related 
services that

(1) Are provided to a child with a dis
ability

(i) Beyond the normal school year of 
the public agency; 

(ii) In accordance with the child's 
IEP; and 

(iii) At no cost to the parents of the 
child; and 

(2) Meet the standards of the SEA. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(l)) 

§ 300.107 Nonacademic services. 
The State must ensure the following: 
(a) Each public agency must take 

steps, including the provision of sup
plementary aids and services deter
mined appropriate and necessary by 
the. child's IEP Team, to provide non
academic and extracurricular services 
and activities in the manner necessary 
to afford children with disabilities an 
equal opportunity for participation in 
those services and activities. 

(b) Nonacademic and extracurricular 
services and act.ivities may include 
counseling services, athletics, trans
portation, health services, recreational 
activities, special interest groups or 
clubs sponsored by the public agency, 
referrals to agencies that provide as
sistance to individuals with disabil
ities, and employment of students, in
cluding both employment by the public 
agency and assistance in making out
side employment available. 

(Approved by the Office of Mam;gement and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(l)) 

§ 300.108 Physical education. 
The State must ensure that public 

agencies in the State comply with the 
following: 

(a) General. Physical education serv
ices, specially designed if necessary, 
must be made available to every child 
with a disability receiving FAPE, un
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less the public agency enrolls children 
without disabilities and does not pr()
vide physical education to children 
without disabilities in the same grades. 

(b) Regular physical education. Each 
child with a disability must be afforded 
the opportunity to participate in the 
regular physical education program 
available to nondisabled children un
less-

(1) The child is enrolled full time in a 
separate facility; or 

(2) The child needs specially designed 
physical education, as prescribed in the 
child's IEP. 

(c) Special physical education. If spe
cially designed physical education is 
prescribed in a child's IEP, the public 
agency responsible for the education of 
that child must provide the services di
rectly or make arrangements for those 
services to be provided through other 
public or private programs. 

(d) Education in separate facilities. The 
public agency responsible for the edu
cation of a child with a disability who 
is enrolled in a separate facility must 
ensure that the child receives appro
priate physical education services in 
compliance with this section. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(5)(A)) 

§ 300.109 Full educational opportunity 
goal (FEOG). 

The State must have in effect poli
cies and procedures to demonstrate 
that the State has established a goal of 
providing full educational. opportunity 
to all children with disabilities, aged 
birth through 21, and a detailed time
table for accomplishing that goal. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(2)) 

§ 300.110 Program options. 

The State must ensure that each 
public agency takes steps to ensure 
that its children with disabilities have 
available to them the v&riety of edu
cational programs and services avail
able to nondisabled children in the area 
served by the agency, including art, 
music, industrial arts, consumer and 
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homemaking education, and vocational 
education. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(2), 1413(a)(l)) 

§ 300.111 Child find. 
(a) General. (1) The State must have 

in effect policies and procedures to en
sure that

(i) All children with disabilities re
siding in the State, including children 
with disabilities who are homeless chil 
dren or are wards of the State, a.nd 
children with disabilities attending 
private schools, regardless of the sever
ity of their disability, and who are in 
need of special education and related 
services, are identified, located, and 
evaluated; and 

(ii) A practical method is developed 
and implemented to determine which 
children are currently receiving needed 
special education and related services. 

(b) Use of term developmental delay. 
The following provisions apply with re
spect to implementing the child find 
requirements of this section: 

(1) A State that adopts a definition of 
developmental delay under § 300.8(b) de
termines whether the term applies to 
children. aged three through nine, or to 
a subset of that age range (e.g., ages 
three through five). 

(2) A State may not require an LEA 
to · adopt and use the term develop
mental delay for any children within its 
jurisdiction. 

(3) If an LEA uses the term develop
mental delay for children described in 
§300.8(b), the LEA must conform to 
both the State's definition of that term 
and to the age range that has been 
adopted by the State. 

(4) If a State does not adopt the term 
developmental delay, an LEA may not 
independently use that term as a basis 
for establishing a child's eligibility 
under this part. 

(c) Other children in child find. Child 
find also must .include

(1) Children.· who are suspected of 
being a child with a disability under 
§300.8 and in need of special education, 
even though they are advancing from 
grade to grade; and 

(2) Highly mobile children, including 
migrant children. 

(d) Construction. Nothing in the Act 
requires that children be classified by 
their disability so long as each child 
who has a disability that is listed in 
§300.8 and who, by reason of that dis
ability, needs special education and re
lated services is regarded as a child 
with a disability under Part B of the 
Act. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1401(3)); 1412(a)(3)) 

§ 300.112 Individualized education pro· 
grams (IEP). 

The State must ensure that an IEP, 
or an IFSP that meets the require
ments of section 636(d) of the Act, is 
developed, reviewed, and revised for 
each child with a disability in accord
ance with §§300.320 through 300.324, ex
cept as provided in§ 300.300(b)(3)(ii). 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(4)) 

§ 300.113 Routine checking of heuing 
aids and external· components of 
surgically implanted medical de
vices. 

(a) Hearing aids. Each public agency 
must ensure that hearing aids worn in 
school by children with hearing impair
ments, including deafness, are func
tioning properly. 

(b) External components of surgically 
implanted medical devices. (1) Subject to 
paragraph (b)(2) of this section, each 
public agency must ensure that the ex
ternal components of surgically im
planted medical devices are func
tioning properly. 

(2) For a child with a surgically im
planted medical device Who is receiving 
special education and related services 
under this part, a public agency is not 
responsible for the post-surgical main
tenance, programming, or replacement 
of the medical device that has been 
surgically implanted (or of an external 
component of the surgically implanted 
medical device). 

(Approved by the. Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1401(1), 1401(26)(B)) 
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LEAST RESTRICTIVE ENVIRONMENT 
(LRE) 

§ 300.114 LRE requirements. 

(a) .General. (1) Except as provided in 
§ 300.324(d)(2) (regarding children with 
disabilities in adult prisons), the State 
must have in effect policies and proce
dures to ensure that public agencies in 
the State meet the LRE requirements 
of this section and §§ 300.115 through 
300.120. 

(2) Each public agency must ensure 
that

(i) To the maximum extent appro
priate, children with disabilities, in
cluding children in public or private in
stitutions or other care facilities, are 
educated with children who are non
disabled; and 

(ii) Special classes, separate school
ing, or other removal of children with 
disabilities from the regular edu
cational environment occurs only if 
the nature or severity of the disability 
is such that education in regular class
es with the use of supplementary aids 
and services cannot be achieved satis
factorily. 

(b) Additional requirement-State fund
ing mechanism-(!) General. (i) A State 
funding mechanism must not result in 
placements that violate the require
ments of paragraph (a) of this section; 
and 

(ii) A State must not use a funding 
mechanism by which the State distrib
utes funds on the basis of the type of 
setting in which a child is served that 
will result in the failure to provide a 
child with a disability FAPEaccording 
to the unique needs of the child, as de
scribed in the child's IEP. 

(2) Assurance. If the State does not 
have policies and procedures to ensure 
compliance with paragraph (b)(l) of 
this ·section, the State must provide 
the Secretary an assurance that the 
State will revise the funding mecha
nism as soon as feasible to ensure that 
the mechan.ism does not result in 
placements that violate that para
graph. 

(Approved by the Office of Management and 
·Budget under control number 182{}-0030) 

(Authority: 20 U.S.C. 1412(a)(5)) 

34 CFR Ch. Ill (7-,.1-18 Edition) 

§ 300.115 Continuum of alternative 
placements. 

(a) Each public agency must ensure 
that a continuum of alternative place
ments is available to meet the needs of 
children with disabilities for special 
education and related services. 

(b) The continuum required in para
graph (a) of this section must--

(1) Include the alternative place
ments listed in the definition of special 
education under §300.39 (instruction in 
regular classes, special classes, special 
schools, home instruction, and instruc
tion in hospitals and institutions); and 

(2) Make provision for supplementary 
services (such as resource room or 
itinerant instruction) to be provided in 
conjunction with regular class place
ment. 

(Approved by the Office of Management and 
Budget under control number 182{}-0030) 

(Authority: 20 U.S.C. 1412(a)(5)) 

[71 FR 46753, Aug. 14, 2006, as amended at 82 
FR 29759, June 30, 2017) 

§ 300.116 Placements. 

In determining the educational 
placement of a child with a disability, 
including a preschool child with a dis
ability, each public agency must en
sure that

(a) The placement decision
(!) Is made by a group of persons, in

cluding the parents, and other persons 
knowledgeable about the child, the 
meaning of the evaluation data, and 
the placement options; and 

(2) Is made in conformity with the 
LRE provisions of this subpart, includ
ing§§ 300.114 through 300.118; 

(b) The child's placement--
(1) Is determined at least annually; 
(2) Is based on the child's IEP; and 
(3) Is as close as possible to the 

child's home; 
(c) Unless the IEP of a child with a 

disability requires some other arrange
ment, the child is educated in the 
school that he or she would attend if 
nondisabled; 

(d) In selecting the LRE, consider
ation is given to any potential harmful 
effect on the child or on the quality of 
services that he or she needs; and 
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(e) A child with a disability is not re
moved from education in age-appro
priate regular classrooms solely be
cause of needed modifications in the 
general education curriculum. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(5)) 

§ 300.117 Nonacademic settings. 
In providing or arranging for the pro

v1s10n of nonacademic and extrac 
curricular services and activities, in
cluding meals, recess periods, and the 
services and activities set forth in 
§300.107, each public agency must en
sure that each. child with a disability 
participates with nondisabled children 
in the extracurricular services and ac
tivities to the maximum extent appro
priate to the needs of that child. The 
public agency must ensure that each 
child with a disability has the supple" 
mentary aids and services determined 
by the child's IEP Team to be appro
priate and necessary for the child to 
participate in nonacademic settings. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(5)) 

§300.118 Children in public or private 
institutions. 

Except as provided in §300.149(d) (re
garding agency responsibility for gen
eral supervision of some individuals in 
adult prisons), an SEA must ensure 
that §300.114 is effectively imple
mented, including, if necessary, mak
ing arrangements with public and pri 
vate institutions (such as a memo
randum of agreement or special imple
mentation procedures). 

(Approved by the Office of Management and 
Budg.et under con.trol number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(5)) 

[71 FR 46753, Aug. 14, 2006, as amended at 72 
FR 61306, Oct. 30, 2007] 

§300.119 Technical assistance and 
training activities. 

Each SEA must carry out activities 
to ensure that teachers· and adminis
trators in all public agencies

(a) Are fully informed about their re
sponsibilities for implementing 
§300.114; and 

(b) Are provided with technical as
sistance and training necessary to as
sist them in this effort. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(5)) 

§ 300.120 Monitoring activities. 

(a) The SEA must carry out activi
ties to ensure that §300.114 is imple
mented by each public agency. 

(b) If there is evidence that a public 
agency makes placements that are in
consistent with §300.114, the SEA 
must--

(1) Review the public agency's jus
tification for its actions; and 

(2) Assist in planning and imple
menting any necessary corrective ac
tion. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(5)) 

ADDITIONAL ELIGIBILITY REQUIREMENTS 

§ 300.121 Procedural safeguards. 

(a) General. The State must have pro
cedural safeguards in effect to ensure 
that each public agency in the State 
meets the requirements of §§ 300.500 
through 300.536. 

(b) Procedural safeguards identified. 
Children with dis~bili ties and their 
parents must be afforded the proce
dural safeguards identified in para
graph (a) of this section. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(6)(A)) 

§ 300.122 Evaluation. 

Children with disabilities must be 
evaluated in accordance. with §§300.300 
through 300.311 of subpart D of this 
part. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(7)) 

§ 300.123 Confidentiality of personally 
identifiable information. 

The State must have policies and 
procedures in effect to ensure that pub
lic agencies in the State comply with 
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§§ 300.610 through 300.626 related to pro
tecting the confidentiality of any per
sonally identifiable information col
lected, used, or maintained under Part 
B of the Act. 

(Approved by the Office of Management and 
Budget under control number 1820--0030) 

(Authority: 20 U.S.C. 1412(a)(8); 1417(c)) 

§ 300.124 Transition of children from 
the Part C program to preschool 
programs. 

The State must have in effect poli 
cies and procedures to ensure that-

(a) Children participating in early 
intervention programs assisted under 
Part C of the Act, and who will partici 
pate in preschool programs assisted 
under Part B of the Act, experience a 
smooth and effective transition to 
those preschool programs in a manner 
consistent with section 637(a)(9) of the 
Act; 

(b) By the third birthday of a child 
described in paragraph (a) of this sec
tion, an IEP or, if consistent with 
§ 300.323(b) and section 636( d) of the Act, 
an IFSP, has been developed and is 
being implemented for the child con
sistent with§ 300.lOl(b); and 

(c) Each affected LEA will partici 
pate in transition planning conferences 
arranged by the designated lead agency 
under section 635(a)(10) of the Act. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(9)) 

§§ 300.125-300.128 [Reserved] 

CHILDREN IN PRIVATE SCHOOLS 

§ 300.129 State responsibility regard
ing children in private schools. 

The State must have in effect poli 
cies and procedures that ensure that 
LEAs, and, if applicable, the SEA, meet 
the private school requirements in 
§§300.130 through 300.148. 

(Approved by the Office of Management and 
Budget under control number 1820--0030) 

(Authority: 20 U.S.C. 1412(a)(10)) 
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CHILDREN WITH DISABILITIES ENROLLED 
BY THEIR PARENTS IN PRIVATE SCHOOLS 

§ 300.130 Definition of parentally
placed private school children with 
disabilities. 

Parentally-placed private school chil
dren with disabilities means children 
with disabilities enrolled by their par
ents in private, including religious, 
schools or facilities that meet the defi 
nition of elementary school in § 300.13 
or secondary school in § 300.36, other 
than children with disabilities covered 
under §§300.145 through 300.147. 

(Approved by the Office of Management and 
Budget under control number 1820--0030) 
(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§ 300.131 Child find for parentally
placed private school children with 
disabilities. 

(a) General. Each LEA must locate, 
identify, and evaluate all children with 
disabilities who are enrolled by their 
parents in private, including religious, 
elementary schools and secondary 
schools located in the school district 
served by the LEA, in accordance with 
paragraphs (b) through (e) of this sec
tion, and §§300.111 and 300.201. 

(b) Child find design. The child find 
process must be designed to ensure

(1) The equitable participation of pa
rentally-placed private school children; 
and 

(2) An accurate count of those chil 
dren. 

(c) Activities. In carrying out the re
quirements of this section, the LEA, 
or, if applicable, the SEA, must under
take activities similar to the activities 
undertaken for the agency's public 
school children. 

(d) Cost. The cost of carrying out the 
child find requirements in this section, 
including individual evaluations, may 
not be considered in determining if an 
LEA has met its obligation under 
§300.133. 

(e) Completion period. The child find 
process must be completed in a time 
period comparable to that for students 
attending public schools in the LEA 
consistent with§ 300.301. 

(f) Out-of-State children. Each LEA in 
which private, including religious, ele
mentary schools and secondary schools 
are located must, in carrying out the 
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child find requirements in this section, 
include parentally-placed private 
school children who reside in a State 
other than the State in which the pri 
vate schools that they attend are lo
cated. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(10)(A)(ii)) 

§ 300.132 Provision of services for pa· 
rentally-placed private school chil· 
dren with disabilities-basic re
quirement. 

(a) General. To the extent consistent 
with the number and location of chil 
dren with disabilities who are enrolled 
by their parents in private, including 
religious, elementary schools and sec
ondary schools located in the school 
district served by the LEA, provision is 
made for the participation of those 
children in the program assisted or car
ried out under Part B Of the Act by 
providing them with special education 
and related services, including direct 
services determined in accordance with 
§300.137, unless the Secretary has ar
ranged for services to those children 
under the by-pass provisions in 
§§ 300.190 through 300.198. 

(b) Services plan for parentally-placed 
private school children with disabilities. 
In accordance with paragraph (a) of 
this section and §§ 300.137 through 
300.139, a services plan must be devel
oped and implemented for each private 
school child with a disability who has 
been designated by the LEA in which 
the private school is located to receive 
special education and related services 
under this part. 

(c) Record keeping. Each LEA must 
maintain in its records, and provide to 
the SEA, the following information re
lated to parentally-placed private 
school children covered under §§ 300.130 
through 300.144: 

(1) The number of children evaluated; 
(2) The number of children deter

mined to be children with disabilities; 
and 

(3) The number of children served. 

(Approved by the Office of Management and 
Budget under control numbers 1820-0030 and 
1820-0600) 

(Authority: 20 U.S.C. 1412(a)(l0)(A)(i)) 

§ 300.133 Expenditures. 
(a) Formula. To meet the requirement 

of §300.132(a), each LEA must spend the 
following on providing special edu
cii,tion and related services (including 
direct services) to parentally-placed 
private. school children with disabil 
ities: 

(1) For children aged 3 through 21, an 
amount that is the same proportion of 
the LEA's total subgrant under section 
6ll(f) of the Act as the number of pri 
vate school children with disabilities 
aged 3 through 21 who are enrolled by 
their parents in private, including reli 
gious, elementary schools and sec
ondary scllools located in the school 
district served by the LEA, is· to the 
total number of children with disabil 
ities in its jurisdiction aged 3 through 
21. 

(2)(i) For children aged three through 
five, an amount that is the same pro
portion of the LEA's total subgrant 
under section 619(g) of the Act as the 
number of parentally-placed private 
school children with disabilities aged 
three through five who are enrolled by 
their parents in a private, including re
ligious, elementary school located in 
the school district served by the LEA, 
is to the total number of children with 
disabilities in its jurisdiction aged 
three through five. 

(ii) As described in paragraph (a)(2)(i) 
of this section, children aged three 
through five are considered to be pa
rentally-placed private school children 
with disabilities enrolled by t.heir par
ents in private, including religious, ele
mentary schools, if they are enrolled in 
a private school that meets the defini
tion of elementary school in §300.13. 

(3) If an LEA has not expended for eq
uitable services all of the funds de
scribed in paragraphs (a)(l) and (a)(2) of 
this section by the end of the fiscal 
year for which Congress appropriated 
the. funds, the LEA must obligate the 
remaining funds for special education 
and related services (including direct 
services) to parentally-placed private 
school children with disabilities during 
a carry-over period of one additional 
year. 

(b) Calculating proportionate amount. 
In calculating the proportionate 
amount of Federal funds to be provided 
for parentally-placed private school 
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children with disabilities, the LEA, 
after timely and meaningful consulta
tion with representatives of private 
schools under §300.134, must conduct a 
thorough and complete child find proc
ess to determine the number of paren·
tally-placed children with disabilities 
attending private schools located in 
the LEA. (See appendix B for an exam
ple of how proportionate share is cal
culated). 

(c) Annual count of the number of pa
rentally-placed private school children 
with disabilities. (1) Each LEA must

(i) After timely and meaningful con
sultation with representatives of pa
rentally-placed private school children 
with disabilities (consistent with 
§300.134), determine the number of pa
rentally-placed private school children 
with disabilities attending private 
schools located in the LEA; and 

(ii) Ensure that the count is con
ducted on any date between October 1 
and December 1, inclusive, of each 
year. 

(2) The count must be used to deter
mine the amount that the LEA must 
spend on providing special education 
and related services to parentally
placed private school children with dis
abilities in the next subsequent fiscal 
year. 

(d) Supplement, not supplant. State 
and local funds may supplement and in 
no case supplant the proportionate 
amount of Federal funds required to be 
expended for parentally-placed private 
school children with disabilities under 
this part. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§ 300.134 Consultation. 

To ensure timely and meaningful 
consultation, an LEA, or, if appro
priate, an SEA, must consult with pri 
vate school representatives and rep
resentatives of parents of parentally
placed private school children with dis
abilities during the design and develop
ment of special education and related 
services for the children regarding the 
following: 

(a) Child find. The child find process, 
including
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(1) How parentally-placed private 
school children suspected of having a 
disability can participate equitably; 
and 

(2) How parents, teachers, and pri 
vate school officials will be informed of 
the process. 

(b) Proportionate share of funds. The 
determination of the proportionate 
share of Federal funds available to 
serve parentally-placed private school 
children with disabilities under 
§ 300.133(b), including the determination 
of how the proportionate share of those 
funds was calculated. 

(c) Consultation process. The consulta
tion process among the LEA, private 
school officials, and representatives of 
parents of parentally-placed private 
school children with disabilities, in
cluding how the process will operate 
throughout the school year to ensure 
that parentally-placed children with 
disabilities identified through the child 
find process can meaningfully partici 
pate in special education and related 
services. 

(d) Provision of special education and 
related services. How, where, and by 
whom special education and related 
services will be provided for paren
tally-placed private school children 
with disabilities, including a discussion 
of

(1) The types of services, including 
direct services and alternate service 
delivery mechanisms; and 

(2) How special education and related 
services will be apportioned if funds 
are insufficient to serve all parentally
placed private school children; and 

(3) How and when those decisions will 
be made; 

(e} Written explanation by LEA regard
ing services. How, if the LEA gisagrees 
with the views of the private school of
ficials on the provision of services or 
the types of services (whether provided 
directly or through a contract), the 
LEA will provide to the private school 
officials a written explanation of the 
reasons why the LEA chose not to pro
vide services directly or through a con
tract. 

(Approved by the Office of Management and 
Budget under control numbers 1820-0030 and 
1820-0600) 

(Authority: 20 U.S.C. 1412(.a)(lO)(A)(iii)) 
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§300.135 Written affirmation. 

(a) When timely and meaningful con· 
sultation, as required by §300.134, has 
occurred, the LEA must obtain a writ 
ten affirmation signed by .the rep
resentatives of participating private 
schools. 

(b) If the representatives do not pro
vide the affirmation within a reason
able period of time, the LEA must for
ward the documentation of the con
sultation process to the SEA. 

(Approved by the Office of Management. and 
Budget under control numbers 1820-0030 and 
1820-0600) 

(Authority: 20 U.S.C. 1412(a)(10)(A)(iv)) 

§ 300.136 Compliance. 

(a) General. A private school official 
has the right to submit a complaint to 
the SEAthat the LEA

(1) Did not engage in consultation 
that was meaningful and timely; or 

(2) Did not give due consideration to 
the views of the private school official. 

(b) Procedure. (1) Ifthe private school 
official wishes to submit a complaint, 
the official must provide to the SEA 
the basis of the noncompliance by the 
LEA with the applicable private school 
provisions in this part; and 

(2) The LEA must forward the appro
pri:ate documentation to the SEA. 

(3)(i) If the private school official is 
dissatisfied with the decision of the 
SEA, the official may submit a com
plaint to .the Secretary by providing 
the information on noncompliance de, 
scribed ill. paragraph (b)(l) of this sec
tion.; and 

(ii) The .SEA must forward the appro
priate documentation to the Secretary. 

(Approved by the Office of Management and 
Budget under control numbers 1820-0030 and 
1820-0600) 

(Authority: 20 U.S.C. 1412(a)(10)(A)(v)) 

§ 300.137 Equitable services deter
mined. 

(a) No individual right to special edu
cation and. related services. No paren
tally-placed.private school child with a 
disability has an individual right to re
ceive some or all of the special edu
cation and related services that the 
child would receive if enrolled in a pub
lic school. 

(b) Decisions. (1) Decisions about the 
services that will be provided to paren
tally-placed private school children 
with disabilities under §§ 300.130 
through 300.1.44 must be made in ac
cordance with paragraph (c) of this sec
tion and § 300.134(d). 

(2) The LEA must make the final de
cisions with respect to the services to 
be provided to eligible parentally
placed private school children with dis
abilities. 

(c) Services plan for each child served 
under §§300.j30 through 300.144. If a 
child with a disability is enrolled in a 
religious or other private school by the 
child's parents and will receive special 
education or related services from an 
LEA, the LEA must-

(1) Initiate .and conduct meetings to 
develop, review, and revise a services 
plan for the child, in accordance with 
§300.138(b); and 

(2) Ensure that a representative of 
the religious or other private school at 
tends each meeting. If the representa
tive cannot attend, the LEA shall use 
other methods to ensure participation 
by the religious or other private 
school, including individual or con
ference telephone calls. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(lO)(A)) 

[71 FR 46753, Aug. 14, 2006, as amended at 72 
FR 61306, Oct. 30, 2007] 

§ 300.138 Equitable services provided. 

(a) General. (l) The services provided 
to parentally-placed private school 
children with disabilities must be pro7 

vided by personnel meeting the same 
standards as personnel providing serv
ices in the public schools, except that 
private elementary school and sec
ondary school teachers who are pro
viding equitable services to parentally
placed private school children with dis
abilities do not have to meet the spe
cial education teacher qualification re
quirements in§ 300.156(c). 

(2) Parentally-placed private school 
children with disabilities may receivea 
different amount of services than chil 
dren with disabilities in public schools. 

(b) Services provided in accordance with 
a services plan. (1) Each parentally
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placed private school child with a dis
ability who has been designated to re
ceive services under §300.132 must have 
a services plan that describes the spe
cific special education and related 
services that the LEA will provide to 
the child in light of the services that 
the LEA has determined, through the 
process described in §§300.134 and 
300.137, it will make available to paren
tally-placed private school children 
with disabilities. 

(2) The services plan must, to the ex
tent appropriate

(i) Meet the requirements of § 300.320, 
or for a child ages three through five, 
meet the requirements of § 300.323(b) 
with respect to the serviees provided; 
and 

(ii) Be developed, reviewed. and re
vised consistent with §§ 300.321 through 
300.324. 

(c) Provision of equitable services. (1) 
The provision of services pursuant to 
this section and §§ 300.139 through 
300.143 must be provided: 

(i) By employees of a public agency; 
or 

(ii) Through contract by the public 
agency with an individual, association, 
agency, organization, or other entity. 

(2) Special education and related 
services provided to parentally-placed 
private school children with disabil 
ities, including materials and equip
ment, must be secular, neutral, and 
nonideological. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(lO)(A)(vi)) 

(71 FR 46753, Aug. 14, 2006, as amended at 82 
FR 29759, June 30, 2017] 

§ 300.139 Location of services and 
transportation. 

(a) Services on private school premises. 
Services to parentally-placed private 
school children with disabilities may 
be provided on the premises of private, 
including religious, schools, to the ex
tent consistent .with law. 

(b) Transportation-(l) General. (i) If 
necessary for the child to benefit from 
or participate in the services provided 
under this part, a parentally-placed 
private school child with a disability 
must be provided transportation
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(A) From the child's school or the 
child's home to a site other than the 
private school; and 

(B) From the service site to the pri 
vate school, or to the child's home, de
pending on the timing of the services. 

(ii) LEAs are not required to provide 
transportation from the child's home 
to the private school. 

(2) Cost of transportation. The cost of 
the transportation described in para
graph (b)(l)(i) of this section may be 
included in calculating whether the 
LEA has met the requirement of 
§ 300.133. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§ 300.140 Due process complaints and 
State complaints. 

(a) Due process not. applicable, except 
for child find. (1) Except as provided in 
paragraph (b) of this section, the proce
dures in §§ 300.504 through 300.519 do not 
apply to complaints that an LEA has 
failed to meet the requirements of 
§§300.132 through 300.139, including the 
provision of services indicated on the 
child's services plan. 

(b) Child find complaints-to be filed 
with the LEA in which the private school 
is located. (1) The procedures in 
§§ 300.504 through 300.519 apply to com
plaints that. an LEA has failed to meet 
the child find requirements in § 300.131; 
including the requirements in §§ 300.300 
through 300.311. · 

(2) Any due process complaint regard
ing the child find requirements (as de
scribed in paragraph (b)(l) of this sec
tion) must be filed with the LEA in 
which the private school is located and 
a copy must be forwarded to the SEA. 

(c) State complaints. (1) Any complaint 
that an SEA or LEA has failed to meet 
the requirements in §§ 300.132 through 
300.135 and 300.137 through 300.144 must 
be filed in accordance with the proce
dures described in §§ 300.151 through 
300.153. 

(2) A complaint filed by a private 
school official under § 300.136(a) must be 
filed with the .SEA in accordance with 
the procedures in§ 300.136(b). 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 
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§ 300.141 Requirement that funds not 
benefit a private school. 

(a) An LEA may not use funds pro
vided under section 611 or 619 of the Act 
to finance the existing level of instruc
tion in a private school or to otherwise 
benefit the private school. 

(b) The LEA must use funds provided 
under Part B of the Act to meet the 
special education and related services 
needs of parentally-placed private 
school children with disabilities, but 
not for meeting

(1) The needs of a private school; or 
(2) The general needs of the students 

enrolled in the private school. 

(Approved by the Office of, Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§300.142 Use of personnel. 

(a) Use of public school personnel. An 
LEA may use funds available under 
sections 611 and 619 of the Act to make 
public school personnel available in 
other than public facilities

(1) To the extent necessary to provide 
services under §§ 300.130 through 300.144 
for parentally-placed private school 
children with disabilities; and 

(2) If those services are not normally 
provided by the private school. 

(b) Use of private school personnel. An 
LEA may use funds available under 
sections 611. and 619 of the Act to pay 
for the services of an employee of a pri 
vate school to provide services under 
§§300.130 through 300.144 if

(1) The employee performs the serv
ices outside of his or he.r regular hours 
of duty; and 

(2) The employee performs the serv
ices u.nder public supervision and con
trol. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§ 300.143 Separate classes prohibited. 

An LEA may not use fu.nds available 
under section 611 or 619 of the Act for 
classes that are organized separately 
on the basis of school enrollment or re
ligion of the children if-' 

(a) The classes are at the same site; 
and 

(b) The classes include children en
rolled in public schools and children 
enrolled in private schools. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U;S.C. 1412(a)(10)(A)) 

§300.144 Property, equipment, and 
supplies. 

(a) A public agency must control and 
administer the funds used to provide 
special education and related services 
under §§300.137 through 300.139, and 
hold title to and. administer materials, 
equipment, and property purchased 
with those funds for the uses and pur
poses provided in the Act. 

(b) The public agency may place 
equipment and supplies in a private 
school for the period of time needed for 
the Part B program. 

(c) The public agency must ensure 
that the equipment and supplies placed 
in a private school

(1) Are used only for Part B purposes; 
and 

(2) Can be removed from the private 
school without remodeling the private 
school facility. 

(d) The public agency must remove 
equipment and supplies from a private 
school if 

(1) The equipment and supplies are no 
longer needed for Part B purposes; or 

(2) Removal is necessary to avoid un
authorized use of the equipment and 
supplies for other than Part B pur
poses. 

(e) No funds under Part B of the Act 
may be used for repairs, minor remod
eling, or construction of private school 
facilities. · 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(l0l(A)(vii)) 

CHILDREN WITH DISABILITIES IN PRIVATE 
SCHOOLS PLACED OR REFERRED BY 
PUBLIC AGENCIES 

§ 300.145 Applicability of §§ 300.146 
through 300.147. 

Sections 300.146 through 300.147 apply 
only to children with disabilities who 
are or have been placed in or referred 

33  



§300.146 34 CFR Ch. Ill (7-1-18 Edition) 

to a private school or facility by a pub
lic agency as a means of providing spe
cial education and related services. 

(Approved by the Office of Management and 
Budget under control number 1820--0030) 

(Authority: 20 U.S.C. 1412(a)(10)(B)) 

§ 300.146 Responsibility of SEA. 

Each SEA must ensure that a child 
with a disability who is placed in or re
ferred to a private school or facility by 
a public agency

(a) Is provided special education and 
related services-

(1) In conformance with an IEP that 
meets the requirements of §§ 300.320 
through 300.325; and 

(2) At no cost to the parents; 
(b) Is provided an education that 

meets the standards that apply to edu
cation provided by the SEA and LEAs 
including the requirements of this 
part, except for § 300.156( c); and 

(c) Has all of the rights of a child 
with a disability who is served by a 
public agency. 

(Approved by the Office of Management and 
Budget under control number 1820--0030) 

(Authority: 20 U.S.C. 1412(a)(10)(B)) 

(71 FR 46753, Aug. 14, 2006, as amended at 82 
FR 29759, June 30, 2017] 

§ 300.147 Implementation by SEA. 

In implementing §300.146, the SEA 
must-

(a) Monitor compliance through pro
cedures such as written reports, on-site 
visits, and parent questionnaires; 

(b) Disseminate copies of applicable 
standards to each private school and 
facility to which a public agency has 
referred or placed a child with a dis
ability; and 

(c) Provide an opportunity for those 
private schools and facilities to par
ticipate in the development and revi
sion of State standards that apply to 
them. 

(Approved by the Office of Management and 
Budget under control number 1820--0030) 

(Authority: 20 U.S.C. 1412(a)(10)(B)) 

CHILDREN WITH DISABILITIES ENROLLED 
BY THEIR PARENTS IN PRIVATE 
SCHOOLS WHEN FAPE IS AT ISSUE 

§ 300.148 Placement of children by 
parents when FAPE is at issue. 

(a) General. This part does not re
quire an LEA to pay for the cost of 
education, including special education 
and related services, of a child with a 
disability at a private school or facil
ity if that agency made FAPE avail
able to the child and the parents elect
ed to place the child in a private school 
or facility. However, the public agency 
must include that child in the popu
lation whose needs are addressed con
sistent with §§300.131 through 300.144. 

(b) Disagreements about PAPE. Dis
agreements between the parents and a 
public agency regarding the avail
ability of a program appropriate for 
the child, and the question of financial 
reimbursement, are subject to the due 
process procedures in §§300.504 through 
300.520. 

(c) Reimbursement for private school 
placement. If the parents of a child with 
a disability, who previously received 
special education and related services 
under the authority of a public agency, 
enroll the child in a private preschool, 
elementary school, or secondary school 
without the consent of or referral by 
the public agency, a court or a hearing 
officer may require the agency to reim
burse the parents for the cost of that 
enrollment if the court or hearing offi
cer finds that the agency had not made 
FAPE available to the child in a timely 
manner prior to that enrollment and 
that the private placement is appro
priate. A parental placement may be 
found to be appropriate by a hearing 
officer or a court even if it does not 
meet the State standards that apply to 
education provided by the SEA and 
LEAs. 

(d) Limitation on reimbursement. The 
cost of reimbursement described in 
paragraph (c) of this section may be re
duced or denied

(1) If
(i) At the most recent IEP Team 

meeting that the parents attended 
prior to removal of the child from the 
public school, the parents did not in
form the IEP Team that they were re
jecting the placement proposed by the 
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public agency to provide F APE to their 
child, including stating their concerns 
and their intent to enroll their child in 
a private school at public expense; or 

(ii) At least ten (10) business days (in
cluding any holidays that occur on a 
business day) prior to the removal of 
the .• child from the putilic school, the 
parents did not give written notice to 
the public agency of the information 
described in paragraph (d)(l)(i) of this 
section; 

(2)H, prior to the parents' removal of 
the child from the public school, the 
public agency informed the parents, 
through the notice requirements de
scribed in §300.503(a)(l), of its intent to 
evaluate the child (including a state
ment of the purpose of. the evaluation 
that was appropriate and reasonable), 
but the parents did not make the child 
available for the evaluation; or 

(3) Upon a judicial finding of 
unreasonableness with respect to ac
tions taken by the parents. 

(e) Exception. Notwithstanding the 
notice requirement in paragraph (d)(l) 
of this section, the cost of reimburse
ment

(1) Must not.be reduced or denied for 
failure to provide the notice if

(i) The school prevented the parents 
from providing the notice; 

(ii) The parents had not received no· 
tice, pursuant to §300.504, of the notice 
requirement iri paragraph (d)(l) of this 
section; or 

(iii) Compliance with paragraph (d)(l) 
of this section would likely result in 
physical harm to the child; and 

(2) May, in the discretion of the court 
or a hearing officer, not be reduced or 
denied for failure to provide this notice 
if:

(i) The parents are not literate or 
cannot write in English; or 

(ii) Compliance wi.th paragraph (d)(l) 
of this section would likely result in 
serious emotional harm to the child. 

(Approved by the Office of Management and 
Budget under. contr?l n.umber 1820;-0030) 

(Authority: 20 U.S.C. 1412(a)(10)(0)) 

SEA RESPONSIBILITY FOR GENERAL SU
PERVISION AND IMPLEMENTATION OF 
PROCEDURAL SAFEGUARDS 

§ 300.149 SEA responsibility for gen
eral supervision. 

(a) The SEA is responsible for ensur
ing

(1} That the requirements of this part 
are carried out; and 

(2) That each educational program 
for children with disabilities aominis
tered w.ithin the State, including each 
program administered by any other 
State or local agency (but not includ
ing elementary schools and secondary 
schools for Indian children operated or 
funded by the Secretary of the Inte
rior)

(i) Is under the general supervision of 
the persons responsible for educational 
programs for children with disabilities 
in the SEA; and . 

(ii) Meets the. educa,tional standards 
of the SEA (including the requirements 
of this part). 

(3) In carrying out this part with re
spect to homeless children, the require
ments of subtitle B of title VII of the 
McKinney-Vento Homeless Assistance 
Act (42 U.S.C. 11431 et seq.) are met. 

(b) The State must have in effect 
policies and procedures to ensure that 
it complies with the monitoring and 
enforcement requirements. in §§300.(300 
through 300.602 and §§ 300.606 through 
300.608. 

(c) Part B of the Act does not limit 
the responsibility of agencies other 
than educational agencies for providing 
or paying some or all of the costs of 
FAPE to children with disabilities in 
the State. 

(d) Notwithstanding paragraph (a) of 
this section, the Governor (or another 
individual pursuant to State law) may 
assign to any public agency in· the 
State the responsibility of ensuring 
that the requirements of Part B of the 
Act are met with respect to students 
with disabilities who are convicted as 
adults under State law and incarcer
ated in adult prisons. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U .S.C. 1412(a)(ll); 1416) 
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§ 300.150 SEA implementation of pro
cedural safeguards. 

The SEA (and any agency assigned 
responsibility pursuant to § 300.149(d)) 
must have in effect procedures to in
form each public agency of its respon
sibility for ensuring effective imple
mentation of procedural safeguards for 
the children with disabilities served by 
that public agency. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(ll); 1415(a)) 

STATE COMPLAINT PROCEDURES 

§ 300.151 Adoption of State complaint 
procedures. 

(a) General. Each SEA must adopt 
written procedures for

(1) Resolving any complaint, includ
ing a complaint filed by an organiza
tion or individual from another State, 
that meets the requirements of§ 300.153 
by

(i) Providing for the filing of a com
plaint with the SEA; and 

(ii) At the SEA's discretion, pro
viding for the filing of a complaint 
with a public agency and the right to 
have the SEA review the public agen
cy's decision on the complaint; and 

(2) Widely disseminating to parents 
and other interested individuals, in
cluding parent training and informa
tion centers, protection and advocacy 
agencies, independent living centers, 
and other appropriate entities, the 
State procedures under §§ 300.151 
through 300.153. 

(b) Remedies for denial of appropriate 
services. In resolving a complaint in 
which the SEA has found a failure to 
provide appropriate services, an SEA, 
pursuant to .its general supervisory au
thority under Part B of the Act, must 
address

(1) The failure to provide appropriate 
services, including corrective action 
appropriate to address the needs of the 
child (such as compensatory services or 
monetary reimbursement); and 
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(2) Appropriate future provision of 
services for all children with disabil 
ities. 

(Approved by the Office of Management and 
Budget under control numbers 1820-0030 and 
1820-0600) 

(Authority: 20 U.S.C. 122le-3) 

§ 300.152 Minimum State complaint 
procedures. 

(a) Time limit; minimum procedures. 
Each SEA must include in its com
plaint procedures a time limit of 60 
days after a complaint is filed under 
§300.153 to

(1) Carry out an independent on-site 
investigation, if the SEA determines 
that an investigation is necessary; 

(2) Give the complainant the oppor
tunity to submit additional informa
tion, either orally or in writing, about 
the allegations in the complaint; 

(3) Provide the public agency with 
the opportunity to respond to the com
plaint, including, at a minimum~ 

(i) At the discretion of the public 
agency, a proposal to resolve the com
plaint; and 

(ii) An opportunity for a parent who 
has filed a complaint and the public 
agency to voluntarily engage in medi
ation consistent with §300.506; 

(4) Review all relevant information 
and make an independent determina
tion as to whether the public agency is 
violating a requirement of Part B of 
the Act or of this part; and 

(5) Issue a written decision to the 
complainant that addresses each alle
gation in the complaint and contains-' 

(i) Findings of fact and conclusions; 
and 

(ii) The reasons for the SEA's final 
decision. 

(b) Time extension; final decision; im
plementation. The SEA's procedures de
scribed in paragraph (a) of this section 
also must-

(1) Permit an extension of the time 
limit under paragraph (a) of this sec
tion only if 

(i) Exceptional circumstances exist 
with respect to a particular complaint; 
or 

(ii) The parent (or individual or orga
nization, if mediation or other alter" 
native means of dispute resolution is 
available to the individual or organiza
tion under State procedures) and the 
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public agency involved agree to extend 
the time to engage in mediation pursu
ant to paragraph (a)(3)(ii) of this sec
tion, or to engage in other alternative 
means of dispute resolution, if avail 
able in the State; and 

(2) Include procedures for effective 
implementation of the SEA's final de
cision, if needed, including

(i) Technical assistance activities.; 
(ii) Negotiations; and 
(iii) Corrective actions to achieve 

compliance. 
(c) Complaints filed under this section 

and due process hearings under § 300.507 
and §§ 300.530 through 300.532. (1) If a 
written complaint is received that is 
also the subject of a due process hear
ing under §300.507 or §§300.530 through 
300.532, or contains multipie issues of 
which one or more are part of that 
hearing, the State must set aside any 
part of the complaint that is being ad
dressed in the due process hearing until 
the conclusion of the hearing. However, 
any issue in the complaint that is not 
a part of the due process action must 
be resolved using the time limit and 
procedures described in paragraphs (a) 
and (b) of this section. 

(2) If an issue raised in. a complaint 
filed under this section has previously 
been decided in a due process hearing 
involving the same partie&

(i) The due process hearing decision 
is binding on that issue; a,nd 

(ii) The SEA must inform the com
plainant to that eff'ect. 

(3) A complaint alleging a public 
agency's failure to implement a due 
process hearing decision must be rec 
solved by the SEA. · 

(Approved by the Office of Management and 
Budget· under control numbers 1820-0030 and 
1820-0600) 

(Authority: 20 U.S.C. 1221e-3) 

§300.153 Filing a complaint. 
(a) An organization or individual 

may file . a signed written complaint 
under the procedures described in 
§§300.151 through 300.152. 

(b) The complaint must include
(!) A statement that a public agency 

has violated a requirement of Part B of 
the Act or of this part; 

(2) The facts on which the statement 
is based; · 

(3) The signature and contact infor
mation for the complainant; and 

(4) If alleging violations with respect 
to a specific child

(i) The name and address of the resi
dence of the child; , 

(ii} The name of the school the child 
is attending; 

(iii) In the case of a homeless child or 
youth (within the meaning of section 
725(2) of the McKinney-Vento Homeless 
Assistance Act (4~ U.S.C. 11434a(2)), 
available contact information for the 
child, and the name of the school the 
child is attending; 

(iv) A description of the nature of the 
problem of the child, including facts 
relating to the problem; and 

(v) A proposed resolution of the prob
lem to the extent known and available 
to the party at the time the complaint 
is filed. 

(c) The complaint must allege a vio
lation that occurred not more than one 
year prior to the date. that the com
plaint is received in accordance with 
§ 300.151. 

(d) The party filing the complaint 
must forward a copy of the complaint 
to the LEA or public agency serving 
the child at the same time the party 
files the complaint with the SEA. 

(Approved by the Office of Management and 
Budget under control numbers 1820-0030 and 
1820-0600) 

(Authority: 20 U.s.c. 122fo-3) 

ME'l'HODS OF ENSURING SERVICES 

§ 300.154 Methods of ensuring services. 

(a) Establishing responsibility for serv
ices . .The Chief Executive Officer of a 
State or designee of that officer must 
ensure that an interagency agreement 
or other mechanism for .interagency co
ordination is in effect between each 
noneducational public agency de
scribed in paragraph (b) of this section 
and the SEA, in order to ensure that 
all services described in paragraph 
(b)(l) of.this section,that are needed to 
ensure F APE are provided, including 
the provision of these services during 
the pendency of any dispute under 
paragraph (a)(3) of this section. The 
agreement or mechanism must include 
the following: 
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(1) An identification of, or a method 
for defining, the financial responsi
bility of each agency for providing 
services described in paragraph (b)(l) of 
this section to ensure FAPE to chil
dren with disabilities. The financial re
sponsibility of each noneducational 
public agency described in paragraph 
(b) of this section, including the State 
Medicaid agency and other public in
surers of children with disabilities, 
must precede the financial responsi
bility of the LEA (or the State agency 
responsible for developing the child's 
IEP). 

(2) The conditions, terms, and proce
dures under which an LEA must be re
imbursed by other agencies. 

(3) Procedures for resolving inter
agency disputes (including procedures 
under which LEAs may initiate pro
ceedings) under the agreement or other 
mechanism to secure reimbursement 
from other agencies or otherwise im
plement the provisions of the agree
ment or mechanism. 

(4) Policies and procedures for agen
cies to determine and. identify the 
interagency coordination responsibil
ities of each agency to promote the co
ordination and timely and appropriate 
delivery of services described in para
graph (b)(l) of this section. 

(b) Obligation of noneducational public 
agencies. (l)(i) If any public agency 
other than an educational agency is 
otherwise obligated under Federal or 
State law, or assigned responsibility 
under State policy or pursuant to para
graph (a) of this section, to provide or 
pay .for any services that are also con
sidered special education or related 
services (such as, but not limited to, 
services described in §300.5 relating to 
assistive technology devices, § 300.6 re
lating to assistive technology services, 
§300.34 relating to related ·services, 
§300.42 relating to supplementary aids 
and services, and §300.43 relating to 
transition services) that are necessary 
for ensuring FAPE to children with 
disabilities within the State, the public 
agency must fulfill that obligation or 
responsibility, either directly or 
through contract or other arrangement 
pursuant to paragraph (a) of this sec
tion or an agreement pursuant to para
graph (c) of this section. 

34 CFR Ch. Ill (7-1-18 Edition) 

(ii) A noneducational public agency 
described in paragraph (b)(l)(i) of this 
section may not disqualify an eligible 
service for Medicaid reimbursement be
cause that service is provided in a 
school context. 

(2) If a public agency other than an 
educational agency fails to provide or 
pay for the special education and re
lated services described in paragraph 
(b)(l) of this section, the LEA (or State 
agency responsible for developing the 
child's IEP) must provide or pay for 
these services to the child in a timely 
manner. The LEA or State agency is 
authorized to claim reimbursement for 
the services from the noneducational 
public agency that failed to provide or 
pay for these services and that agency 
must reimburse the LEA or State agen
cy in accordance with the terms of the 
interagency agreement or other mech
anism described in paragraph (a) of this 
section. 

(c) Special rule. The requirements of 
paragraph (a) of this section may be 
met through

(1) State statute or regulation; 
(2) Signed agreements between re

spective agency officials that clearly 
identify the responsibilities of each 
agency relating to the provision of 
services; or 

(3) Other appropriate written meth
ods as determined by the Chief Execu
tive Officer of the State or designee of 
that officer and approved by the Sec
retary. 

(d) Children with disabilities who are 
covered by public benefits or insurance. 
(1) A public agency may use the Med
icaid or other public benefits or insur
ance programs in which a child partici
pates to provide or pay for services re
quired under this part, as permitted 
under the public benefits or insurance 
program, except as provided in para
graph (d)(2) of this section. 

(2) With regard to services required 
to provide FAPE to an eligible child 
under this part, the public agency

(i) May not require parents to sign up 
for or enroll in public benefits or insur
ance programs in order for their child 
to receive FAPE under Part B of the 
Act; 

(ii) May not require parents to incur 
an out-of-pocket expense such as the 
payment of a deductible or co-pay 
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amount incurred in filing a claim for 
services provided pursuant to this part, 
but pursuant to paragraph (g)(2) of this 
section, may pay the cost that the par
ents otherwise would be required to 
pay; 

(iii) May not use a child's benefits 
under a public benefits or insurance 
program if that use would

(A) Decrease available lifetime cov
erage or any other insured benefit; 

(B) Result in the family .paying for 
services that. would otherwise be cov
ered by the public benefits or insurance 
program and that are required for the 
child outside of the time the child is in 
school; 

(C) Increase premiums or lead to the 
discontinuation of benefits or insur
ance; or 

(D) Risk loss of eligibility for home 
and community-based waivers, based 
on aggregate health-related expendi
tures; and 

(iv) Prior to accessing a child's or 
parent's public benefits or insurance 
for the first time, and after providing 
notification to the child's parents con
sistent with paragraph (d)(2)(v) of this 
section, must obtain written, parental 
consent that

(A) Meets the requirements of §99.30 
of this title and §300.622, which consent 
must specify the personally identifi 
able information that may be disclosed 
(e.g., records or information about the 
services that may be provided to a par
ticular child), the purpose of the dis
closure (e.g., billing for services under 
part 300), and the agency to which the 
disclosure may be made (e.g., the 
State's public benefits or insurance 
program (e.g., Medicaid)); and 

(B) Specifies that the parent under
stands and agrees that the public agen
cy may access the parent's or child's 
public benefits or insurance· to pay for 
services under part 300, 

(v) Prior to accessing a child's or par
ent's public benefits or insurance for 
the first time, and annually thereafter, 
must provide written notification, con
sistent with §300.503(c), to the child's 
parents, that includes-

(A) A statement of the parental con
sent prov1s10ns in paragraphs 
(d)(2}(iv)(A) and (B) of this section; 

(B) A statement of the "no cost" pro
visions in paragraphs (d)(2)(i) through 
(iii) of this section; 

(C) A statement that the parents 
have the right under 34 CFR part 99 and 
part 300 to withdraw their consent to 
disclosure of their child's personally 
identifiable information to the agency 
responsible for the administration of 
the State's public benefits or insurance 
program (e.g., Medicaid) at any time; 
and 

(D) A statement that the withdrawal 
of consent or refusal to provide consent 
under 34 CFR part 99 and part 300 to 
disclose personally identifiable infor
mation to the agency responsible for 
the administration of the State's pub
lic ben.efits or insurance prog-ram (e.g., 
Medicaid) does not relieve the public 
agency of its responsibility to ensure 
that all required services are provided 
at no cost to the parents. 

(e) Children with disabilities who are 
covered by private insurance. (1) With re
gard to services required to provide 
FAPE to an eligible child under this 
part, a public agency may access the 
parents' private insurance proceeds 
only if the parents provide consent 
consistent with§ 300.9. 

(2) Each time the public agency pro
poses to access the parents' private in
surance proceeds, the agency must

(i) Obtain parental consent in accord
ance with paragraph (e)(l) of this sec
tion; and 

(ii) Inform the parents that their re
fusal to permit the public agency to ac
cess their private insurance does not 
relieve the public agency of its respon
sibility to ensure that all required 
services are provided at no cost to the 
parents. 

(f) Use of Part B funds. (1) If a public 
agency is unable to obtain parental 
consent to use the parents' private in
surance, or public benefits or insurance 
when the parents would incur a cost for 
a specified service required under this 
part, to ensure FAPE the public agency 
may use its Part B funds to pay for the 
service. 

(2) To avoid financial cost to parents 
who otherwise would consent to use 
private insurance, or public benefits or 
insurance if the parents would incur a 
cost, the public agency may use its 
Part B funds to pay the cost that the 
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parents otherwise would have to pay to 
use the parents' benefits or insurance 
(e.g., the deductible or co-pay 
amounts). 

(g) Proceeds from public benefits or in
surance or private insurance. (1) Pro
ceeds from public benefits or insurance 
or private insurance will not be treated 
as program income for purposes of 2 
CFR 200.307 

(2) If a public agency spends reim
bursements from Federal funds (e.g., 
Medicaid) for services under this part, 
those funds will not be considered 
"State or local" funds for purposes of 
the maintenance of effort provisions in 
§§ 300.163 and 300.203. 

(h) Construction. Nothing in this part 
should be construed to alter the re
quirements imposed on a State Med
icaid agency, or any other agency ad
ministering a public benefits or insur
ance program by Federal statute, regu
lations or policy under title XIX, or 
title XXI of the Social Security Act, 42 
U.S.C. 1396 through 1396v and 42 U.S.C. 
1397aa through 1397jj, or any other pub
lic benefits or insurance program. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(12) and (e)) 

(71 FR 46753, Aug. 14, 2006, as amended at 78 
FR 10537, Feb. 14, 2013; 79 FR 76096, Dec. 19, 
2014; 82 FR 29759, June 30, 2017] 

ADDITIONAL ELIGIBILITY REQUIREMENTS 

§ 300.155 Hearings relating to LEA eli
gibility. 

The SEA must not make any final 
determination that an LEA is not eligi
ble for assistance under Part B of the 
Act without first giving the LEA rea
sonable notice and an opportunity for a 
hearing under 34 CFR 76.40l(d). 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(13)) 

§ 300.156 Personnel qualifications. 
(a) General. The SEA must establish 

and maintain qualifications to ensure 
that personnel necessary to carry out 
the purposes of this part are appro
priately and adequately prepared and 
trained, including that those personnel 
have the content knowledge and skills 
to serve children with disabilities. 

34 CFR Ch. Ill (7-1-18 Edition) 

(b) Related services personnel and para
professionals. The qualifications under 
paragraph (a) of this section must in
clude qualifications for related services 
personnel and paraprofessionals that

(1) Are consistent with any State-ap~ 
proved or State-recognized certifi 
cation, licensing, registration, or other 
comparable requirements that apply to 
the professional discipline in which 
those personnel are providing special 
education or related services; and 

(2) Ensure that related services per
sonnel who deliver services in their dis
cipline or profession

(i) Meet the requirements of para
graph (b)(l) of this section; and 

(ii) Have not had certification or li 
censure requirements waived on an 
emergency, temporary, or provisional 
basis; and 

(iii) Allow paraprofessionals and as
sistants who are appropriately trained 
and supervised, in accordance with 
State law, regulation, or written pol
icy, in meeting the requirements of 
this part to be used to assist in the pro
vision of special education and related 
services under this part to children 
with disabilities. 

(c) Qualifications for special education 
teachers. (1) The qualifications de
scribed in paragraph (a) of this section 
must ensure that each person employed 
as a public school special education 
teacher in the State who teaches in an 
elementary school, middle school, or 
secondary school

(i) Has obtained full State certifi 
cation as a special education teacher 
(including certification obtained 
through an alternate route to certifi 
cation as a special educator, if such al
ternate route meets minimum require
ments described in 34 CFR 
200.56(a)(2)(ii) as such section was in ef
fect on November 28, 2008), or passed 
the State special education teacher li 
censing examination, and holds a li 
cense to teach in the State as a special 
education teacher, except that when 
used with respect to any teacher teach
ing in a public charter school, the 
teacher must meet the certification or 
licensing requirements, if any, set 
forth in the State's public charter 
school law; 

(ii) Has not had special education 
certification or licensure requirements 
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waived on an e,nergency, temporary, or 
provisional basis; and 

(iii) Holds at least a bachelor's de
gree. 

(2) A teacher will be considered to 
meet the standard in paragraph (c)(l)(i) 
of this section if that teacher is par
ticipating in an alternate route to spe
cial education certification program 
under which

(i) The t.eacher
(A) Receives high-quality profes

sional development that is sustained, 
intensive, and classroom-focused in 
order to have a positive and lasting im
pact on classroom instruction, before 
and while teaching; 

(B) Participates in a program of in
tensive supervision that consists of 
structured guidance and regular ongo
ing support for teachers or a teacher 
mentoring program; 

(C) Assumes functions as a teacher 
only for a specified period of time not 
to exceed three years; and 

(D) Demonstrates satisfactory 
progress toward full certification as 
prescribed by the State; and 

(ii) The State ensures, through its 
certification and licensure process, 
that the provisions in paragraph 
(c)(2)(i) of this section are met. 

(d) Policy. In implementing this sec
tion, a State must adopt a policy that 
includes a requirement that LEAs in 
the State take measurable steps to re
cruit, hire, train, and retain personnel 
who meet the applicable requirements 
de.scribed in paragraph (c) of this sec
tion to provide special education and 
related services under this part to chil 
dren with disabilities. 

(e) Rule of construction. Notwith
standing any other individual right of 
action that a parent or student may 
maintain under this part, nothing in 
this part shall be construed to create a 
right of action on behalf of an indi
vidual student or a class of students for 
the failure of a particular SEA or LEA 
employee to meet the applicable re• 
quirements described in paragraph (c) 
of this section, or to prevent a parent 
from filing a complaint about staff 

qualifications with the SEA as pro
vided for under this part. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(l4)) 

[71 FR 46753, Aug. 14, 2006, as amended at 82 
FR 29759, June 30, 2017] 

§ 300.157 Performance goals and indi
cators. 

The State must
(a) Have in effect established goals 

for the performance of children with 
disabilities in the State that

(1) Promote the purposes of this part, 
as stated in § 300.1; 

(2) Are the same as the State's long
term goals· and measurements of in
terim progress for children with dis
abilities under section 1111(c)(4)(A)(i) of 
the ESEA. 

(3) Address graduation rates and 
dropout rates, as well as such other 
factors as the State may determine; 
and 

(4) Are consistent, to the extent ap
propriate, with any other goals and 
academic standards for children estab
lished by the State; 

(b) Have in effect established per
formance indicators the State will use 
to assess progress toward achieving the 
goals described in paragraph (a) of this 
section, including measurements of in
terim progress for children with dis
abilities under section 
llll(c)(4)(A)(i)(cc) of the ESEA, 20 
U.S.C. 6311; and 

(c) Annually report to the Secretary 
and the public on the progress of the 
State, and of children with disabilities 
in the State, toward meeting the goals 
established under paragraph (a) of this 
section, which may include elements of 
the reports required under section 
llll(h) of the ESEA. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(l5)) 

[71 FR 46753, Aug. 14, 2006, as amended at 82 
FR 29760, June 30, 2017] 

§§ 300.158-300.159 [Reserved] 

!$ 300.160 Participation in assessments. 
(a) General. A State must ensure that 

all children with disabilities are in
cluded in all general State and district 
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wide assessment programs, including 
assessments described under section 
1111 of the ESEA, 20 U.S.C. 6311, with 
appropriate accommodations and alter
nate assessments, if necessary, as indi
cated in their respective IEPs. 

(b) Accommodation guidelines. (1) A 
State (or, in the case of a district-wide 
assessment, an LEA) must develop 
guidelines for the provision of appro
priate accommodations. 

(2) The State's (or, in the case of a 
district-wide assessment, the LEA's) 
guidelines must

(i) Identify only those accommoda
tions for each assessment that do not 
invalidate the score; and 

(ii) Instruct IEP Teams to select, for 
each assessment, only those accom
modations that do not invalidate the 
score. 

(c) Alternate assessments aligned with 
alternate academic achievement standards 
for students with the most significant cog
nitive disabilities. (1) If a State has 
adopted alternate academic achieve
ment standards for children with dis
abilities who are students with the 
most significant cognitive disabilities 
as permitted in section llll(b)(l)(E) of 
the ESEA, the State (or, in the case of 
a district-wide assessment, an LEA) 
must develop and implement alternate 
assessments and guidelines for the par
ticipation in alternate assessments of 
those children with disabilities who 
cannot participate in regular assess
ments, even with accommodations, as 
indicated in their respective IEPs, as 
provided in paragraph (a) of this sec
tion. 

(2) For assessing the academic 
progress of children with disabilities 
who are students with the most signifi 
cant cognitive disabilities under title I 
of the ESEA, the alternate assessments 
and guidelines in paragraph (c)(l) of 
this section must-

(i) Be aligned with the challenging 
State academic content standards 
under section llll(b)(l) of the ESEA 
and alternate academic achievement 
standards under section llll(b)(l)(E) of 
the ESEA; and 

(ii) Measure the achievement of chil 
dren with disabilities who are students 
with the most significant cognitive dis
abilities against those standards. 

34 CFR Ch. Ill (7-1-18 Edition) 

(3) Consistent with section 
llll(b)(l)(E)(ii) of the ESEA and 34 CFR 
200.6(c)(6), a State may not adopt modi
fied academic achievement standards 
or any other alternate academic 
achievement standards that do not 
meet the requirements in section 
llll(b)(l)(E) of the ESEA for any chil 
dren with disabilities under section 
602(3) of the IDEA. 

(d) Explanation to IEP Teams. A State 
(or in the case of a district-wide assess
ment, an LEA) must-

(1) Provide to IEP teams a clear ex
planation of the differences between 
assessments based on grade-level aca
demic achievement standards and 
those based on alternate academic 
achievement standards, including any 
effects of State and local policies on a 
student's education resulting from tak
ing an alternate assessment aligned 
with alternate academic achievement 
standards, such as how participation in 
such assessments may delay or other
wise affect the student from com
pleting the requirements for a regular 
high school diploma; and 

(2) Not preclude a student with the 
most significant cognitive disabilities 
who takes an alternate assessment 
aligned with alternate academic 
achievement standards from attempt
ing to complete the requirements for a 
regular high school diploma. 

(e) Inform parents. A State (or in the 
case of a district-wide assessment, an 
LEA) must ensure that parents of stu
dents selected to be assessed using an 
alternate assessment aligned with al
ternate academic achievement stand
ards under the State's guidelines in 
paragraph (c)(l) of this section are in
formed, consistent with 34 CFR 200.2(e), 
that their child's achievement will be 
measured based on alternate academic 
achievement standards, and of how par" 
ticipation in such assessments may 
delay or otherwise affect the student 
from completing the requirements for 
a regular high school diploma. 

(f) Reports. An SEA (or, in the case of 
a district-wide assessment, an LEA) 
must make available to the public, and 
report to the public with the same fre
quency and in the same detail as it re
ports on the assessment of nondisabled 
children, the following; 
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(1) The number of children with dis
abilities participating in regular asc 
sessments, and the number of those 
children who were provided accom
modations (that did not result in an in
valid score) in order to participate in 
those assessments. 

(2) The number of children. with dis
abilities, if any, participating in alter
nate assessments based on grade-level 
academic achievement standards in 
school years prior to 2017-'-2018. 

(3) The number of children with dis
abilities, if any, participating in alter
nate assessments aligned with modified 
academic achievement standards in 
school years prior to 2016-2017. 

(4) The number of children with dis
abilities who are students with the 
most significant cognitive disabilities 
participating in alternate assessments 
aligned with alternate academic 
achievement standards. 

(5) Compared with the achievement 
of all. children, including children with 
disabilities, the performance results of 
children with disabilities on regular as
sessments, alternate assessments based 
on grade-level \licademic achievement 
standards (prior to 2017~2018), .alternate 
assessments based on modified aca
demic achievement standards (prior to 
2016-2017), and alternate assessments 
aligned with alternate academic 
achievement standards if-"

(i) The number of children partici 
pating in those assessments is suffi
cient to yield statistically reliable in
formation; and 

(ii) Reporting that information will 
not reveal personally identifiable infor
mation about an individual student on 
those assessments. 

(g) Universal design. An SEA (or, in 
the case of a district-wide. assessment, 
an LEA) must.. to the extent possible, 
use universal design principles in de
veloping and administering any assess
ments under this section. 

(Authority: 20 U.S.C. 1412(a)(16)) 

[72 .FR 17781, Apr. 9. 2007, as amended at Ho 
FR 50785, Aug. 21, 2015; 82 FR 29760, June 30, 
2017] 

§ 300.161 [Reserved] 

§ 300.162 Supplementation of State, 
local, and other Federal funds. 

(a) Expenditures. Funds paid to a 
State under this partmust be expended 
in accordance with all the provisions of 
this part. 

(b) Prohibition against commingling. (1) 
Funds paid to a State under this part 
must not be commingled with State 
funds. 

(2) The requirement in paragraph 
(b)(l) of this section is satisfied by the 
use of a separate accounting system 
that includes an audit trail ()f the ex
penditure of funds paid to a State 
under this part. Separate bank ac
counts are not required. (See 34 CFR 
76.702 (Fiscal control and fund account
ing procedures).) 

(c) State-level nonsupplanting. (1) Ex
cept as provided in §300.203, funds paid 
to a State under Part B of the Act 
must be used to supplement the level of 
Federal, State, and local funds (include 
ing funds that are not under the direct 
control of the SEA or LEAs) expended 
for special education and related serv
ices provided to children with disabil 
ities under Part B of the Act, and in 110 
case to supplant those Federal, State, 
and local funds. 

(2) If the State provides clear and 
convincing evidence that all children 
with disabilities have available to 
them FAPE, the Secretary may waive, 
in whole or in part, the requirements of 
paragraph (c)(l) of this section if the 
Secretary concurs with the evidence 
provided by the State under § 300,164. 

(Approved by the Office Of Management and 
Budget under control.number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(l 7)) 

[71 l!'R 4f)753, Aug. 14, 2006, as amended at 72 
FR 61306, Oet .. 30, 2007] 

§ 300.163 Maintenance of State finan
cial support. 

(a) General. A State must not reduce 
the amount of State financial support 
for special·. education and related serv
ices for children with disabilities, or 
otherwise made available because of 
the excess costs of educating· those 
children, below the amount of that sup
port for the preceding fiscal year. · 
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(b) Reduction of funds for failure to 
maintain support. The Secretary re
duces the allocation of funds u.nder sec
tion 611 of the Act for any fiscal year 
following the fiscal year in which the 
State fails to comply with the require
ment of paragraph (a) of this section by 
the same amount by which the State 
fails to meet the requirement. 

(c) Waivers for exceptional or uncon
trollable circumstances. The Secretary 
may waive the requirement of para
graph (a) of this section for a State, for 
one fiscal year at a time, if the Sec
retary determines that

(1) Granting a waiver would be equi
table due to exceptional or uncontrol
lable circumstances such as a natural 
disaster or a precipitous and unfore
seen decline in the financial resources 
of the State; or 

(2) The State meets the standard in 
§300.164 for a waiver of the requirement 
to supplement, and not to supplant, 
funds received under Part B of the Act. 

(d) Subsequent years. If, for any fiscal 
year, a State fails to meet the require
ment of paragraph (a) of this section, 
including any year for which the State 
is granted a waiver under paragraph (c) 
of this section, the financial support 
required of the State in future years 
under paragraph · (a) of this section 
shall be the amount that would have 
been required in the absence of that 
failure and not the reduced level of the 
State's support. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(18)) 

§ 300.164 Waiver of requirement re
garding supplementing and not 
supplanting with Part B funds. 

(a) Except as provided under §§ 300.202 
through 300.205, funds paid to a State 
under Part B of the Act must be used 
to supplement and increase the level of 
Federal, State, and local funds (includ
ing funds that are not under the. direct 
control of SEAs or LEAs) expended. for 
special education and related services 
provided to children with disabilities 
under Part B of t)le Act a:nd in no case 
to supplant those Federal, State, and 
local funds. A State may use funds it 
retains under §300.704(a) and (b) with
out regard to the prohibition on sup
planting other funds. 

34 CFR Ch. Ill (7-1-18 Edition) 

(b) If a State provides clear and con
vincing evidence that .an .eligible chil 
dren with disabilities throughout the 
State have FAPE available to them, 
the Secretary may waive for a period of 
one year in whole or in part the re
quirement under §300.162 (regarding 
State-level nonsupplanting) if the Sec
retary concurs with the evidence pro
vided by the State. 

(c) If a State wishes to request a 
waiver under this section, it must sub
mit to the Secretary a· written request 
that includes

(1) An assurance that FAPE is cur
rently available, and will remain avail 
able throughout the period that a waiv
er would be in effect.. to all eligible 
children with disabilities throughout 
the State, regardless of the public 
agency that is responsible for providing 
FAPE to them. The assurance must be 
signed by an official who has the au
thority to provide that assurance as it 
applies to all eligible children with dis
abilities in the State; 

(2) All evidence that the State wishes 
the Secretary to consider in deter
mining whether all eligible children 
with disabilities have FAPE available 
to them, setting forth in detail 

(i) The basis on which the State has 
concluded that FAPE is available to all 
eligible children in the State; and 

(ii) The procedures that the State 
will implement to ensure that FAPE 
remains available to all eligible chil 
dren in the State, which must in
clude

(A) The State's procedures under 
§ 300.111 for ensuring that. all eligible 
children are identified, located and 
evaluated; 

(B) The State's procedures for moni
toring public agencies to ensure that 
they comply with all requirements of 
this part; 

(C) The State's complaint procedures 
under §§300.151 through 300.153; and 

(D) The State's hearing procedures 
under §§ 300.511 through 300.516 and 
§§300.530 through 300.536; 

(3) A summary of all State and Fed
eral monitoring reports, and State 
complaint decisions (see §§ 300.151 
through 300.153) and hearing decisions 
(see §§ 300.511 through 300.516 and 
§§ 300.530 through 300.536), issued within 
three years prior to the date of the 
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State's request for a waiver under this 
section, that includes any finding that 
FAPE has not been available to one or 
more eligible children, and evidence 
that FAPE is now available to all chil
dren addressed in. those reports or deci
sions; and 

(4) Evidence that the State, in deter
mining that FAPE is currently avail
able to all eligible children with dis
abilities in the State, has consulted 
with the State advisory panel under 
§300.167. 

(d) If the Secretary determines that 
the request and supporting evidence 
submitted by the State makes a prima 
facie showing that FAPE. is, and will 
remain, available to all eligible cnil
dren with disabilities in the State, the 
Secretary, after notice to the public 
throughout the State, conducts a pub
lic hearing at which all interested per
sons and organizations may present 
evidence regarding the following 
issues: 

(1) Whether FAPE is currently avail
able to all eligible children with dis
abilities in the State. 

(2) Whether the State will be able to 
ensure that FAPE remains available to 
all eligible children with disabilities in 
the State if the Secretary provides the 
requested waiver. 

(e) Following the hearing, the Secc 
retary, based on all submitted evi
dence, will provide a waiver, in whole 
or in part, for a period of one year if 
the Secretary finds that the State has 
provided clear and convincing evidence 
that FAPE is currently available to all 
eligible children with disabilities in 
the State, and the State will be able to 
ensure that FAPE remains available to 
all eligible children with disabilities in 
the State if the Secretary provides the 
requested waiver. 

(f) A State may receive a waiver of 
the requirement of sectibn 612(a)(18)(A) 
of the Act and § 300.164 if it satisfies the 
requirements of paragraphs (b) through 
(e) of this section. 

(g) The Secretary may grant subse
quent waivers for a period of one year 
each, if the Secretary determines that 
the State has provided clear and con
vincing evidence that all eligible chil
dren with disabilities throughout the 
State have, and will continue to have 

throughout the one-year period of the 
waiver, FAPE available to them. 

(Approved by the Office of Management and 
Budget under control number 1820--0030) 

(Authority: 20 U.S.C. 1412(a)(17)(C), 
(18)(C)(ii)) 

§ 300.165 Public participation. 
(a) Prior to the adoption of any poli

cies and procedures needed to comply 
with Part B of the Act (including any 
amendments to those policies and pro
cedures), the State must ensure that 
there are public hearings, adequate no
tice of the hearings, and an oppor
tunity for comment available to the 
general public, including individuals 
with disabilities and parents of chil
dren with disabilities. 

(b) Before submitting a State plan 
under this part, a State must comply 
with the public participation require
ments in paragraph (a) of this section 
and those in 20 U.S.C. 1232d(b)(7). 

(Approved by the Office of Management and 
Budget under control number 1829--0030) 

(Authority: 20 U.S.C. 1412(a)(19); 20 U.S.C. 
1232d(b )(7)) 

§ 300.166 Rule of construction. 

In complying with §§300.162 and 
300.163, a State may not use funds paid 
to it under this part to satisfy State
law mandated funding obligations to 
LEAs, including funding based on stu
dent attendance or enrollment, or in
flation. 

(Approved by the Office of Management and 
Budget under control number 1820--0030) 

(Authority: 20 U.S.C. 1412(a)(20)) 

STATE ADVISORY PANEL 

§ 300.167 State advisory panel. 

The State must establish and main
tain an advisory panel for the purpose 
of provi'ding policy guidance with re
spect to· special education and related 
services for children with disabilities 
in the State. 

(Approved by the Office of Management and 
Budget under control number 1820--0030) 

(Authority: 20 U.S.C. 1412(a)(2l)(A)) 

§300.168 Membership. 

(a) General. The advisory panel must 
consist of members appointed by the 
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Governor, or any other official author
ized under State law to make such ap
pointments, be representative of the 
State population and be composed of 
individuals involved in, or concerned 
with the education of children with dis
abilities, including

(1) Parents of children with disabil 
ities (ages birth through 26); 

(2) Individuals with disabilities; 
(3) Teachers; 
(4) Representatives of institutions of 

higher education that prepare special 
education and related services per
sonnel; 

(5) State and local education offi
cials,. including officials who carry out 
activities under subtitle B of title VII 
of the McKinney-Vento Homeless As
sistance Act, (42 U.S.C. 11431 et seq.); 

(6) Administrators of programs for 
children with disabilities; 

(7) Representatives of other State 
agencies involved in the financing or 
delivery of related services to children 
with disabilities; 

(8) Representatives of private schools 
and public charter schools; 

(9) Not less than one representative 
of a vocational, community, or busi
ness organization concerned with the 
provision of transition services to chil 
dren with disabilities; 

(10) A representative from the State 
child welfare agency responsible for 
foster care; and 

(11) Representatives from the State 
juvenile and adult corrections agen
cies. 

(b) Special rule. A majority of the 
members of the panel must be individ
uals with disab,Hities or parents of chil 
dren with disabilities (ages birth 
through 26). 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(2l)(B) and (C)J 

§ 300,169 Duties. 
The advisory panel must
(a) Advise the SEA of unmet needs 

within the State in the education of 
children with disabilities; 

(b) Comment publicly on. any rules or 
regulations proposed by the State re.
garding the education of children with 
disabilities; . 

(c) Advise the SEA in developfog 
evaluations and reporting on data to 

the Secretary under section 618 of ·the 
Act; 

(d) Advise the SEA in developing cor
rective action plans to address findings 
identified in Federal monitoring re
ports under Part B of the Act; and 

(e) Advise the SEA in developing and 
implementing policies relating to the 
coordination of services for children 
with disabilities. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(2l)(D)) 

OTHER PROVISIONS REQl)IRED FOR STATE 
ELIGIBILITY 

§ 300.170 Suspension and expulsion 
rates. 

(a) General. The SEA must examine 
data, including data disaggregated by 
race and ethnicity, to determine if sig
nificant discrepancies are occurring in 
the rate of long-term suspensions and 
expulsions of children with disabil 
ities- · · 

(1) Among LEAs in the State; or 
(2) Compared to the rates for non

disabled children within those agen
cies. 

(b) Review and revision of policies. If 
the discrepancies described in para
graph (a) of this section are occurring, 
the SEA must review and, if appro
priate, revise (or require the affected 
State agency or LEA to revise) its poli 
cies, procedures, and practices relating 
to the development and implementa
tion of IEPs, the use of positive behav
ioral interventions and supports, and 
procedural safeguards, to ensure that 
these policies, procedures, and prac
tices comply with the Act. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(22)) 

§ 300.171 Annual description of use of 
Part B funds. 

(a) In order to receive a grant in any 
fiscal year a State must annually de
scribe- · 

(1) How amounts retained for State 
administration and State-level activi
ties under § 300.704 will be used to meet 
the requirements of this part; and 

(2) How those amounts will be allo
cated among the activities described in 
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§300.704 to meet State priorities based 
on input from LEAs. 

(b) If a State's plans for use of its 
funds under §300.704 for the forth
coming year do not change from the 
prior year, the State may submit a let 
ter to that effect to meet the require
ment Jn paragraph (a) of this section. 

(c) The provisions of this section do 
not apply to the Virgin Islands, Guam, 
American Samoa,· the Commonwealth 
of the Northern Mariana Islands, and 
the freely associated States. 

(Approved by the Office of Management and 
Budget under control number 1820~0030) 

(Authority: 20 U.S.C. 1411(e)(5)) 

§300.172 Access to instructional mate• 
rials. 

(a) General. The State must
(1) Adopt the National Instructional 

Materials Accessibility Standa.rd 
(N!MAS), published as appendix C to 
part 300, for the purposes of providing 
instructional materials to blind per
sons or. other persons with print dis
abilities, in a timely manner after pub
lication of the NIMAS in the FEDERAL 
REGISTER on July 19, 2006 (71 FR 41084); 
and 

(2) Establish a ·state definition of 
"timely manner" for purposes of para
graphs (b )(2) and (b )(3) of this section if 
the State i$ not coordinating with thil 
National Instrµctional Materials ·Ac
cess Center (NIMAC) or (b)(3) and (c)(2) 
of this section if the State is coordi
nating with the NIMAC. 

(b) Rights and responsibilities of SEA. 
(1) Nothing in this section shall be con
strued to require any SEA to coordi
nate with the NIMAC~ 

(2) If an SEA ch.oases not. to coordi
nate with the· NIMAC, the SEA must 
provide an assurance to the secretary 
that it will provide instructional mate
rials to blind persons or other persons 
with pri.nt disabilities in a timely man
ner. 

(3) Nothing in.this section relieves an 
SEA of its responsibility to ensure that 
children with disabilities who need in
structional materials in accessible for
mats, but are not included under the 
definition of blind or other persons 
with print disabili.ties . in 
§300.172(e){l)(i) or who need. materials. 
that cannot be produced from NIMAS 

files, receive those instructional mate
rial.sin a timely manner. 

(4) In order to meet its responsibility 
under paragraphs. (b)(2), (b)(3), and· (c) 
of this section to ensure that children 
with disabilities. who need..instruc
tional materials in accessible formats 
are provided those materials in a time
ly manner, the SEA must ensure that 
all public agencies take all reas.onable 
steps to provide instructional mate
rials in accessible formats to children 
with disabilities who need those in
structional materials at the same time 
as other children receive instructional 
materials. 

(c) Preparation and delivery of files. If 
an SEA chooses to coordinate with the 
NIMAC, as of December 3, 2006, the 
SEAmust

(1) As part of any print instructional 
materials adoption process, procure
ment contract, or other practice or in
strument used for purchase of print in
structional materials, enter into a 
written contract with the publisher of 
the print instructional materials to

(i) Require the publisher to prepare 
and, on or before delivery of tll.e print 
instructional materials, provide to 
NIMAC electronic files containing the 
contents of the print instructional ma
terials using the NIMAS; or 

(ii) Purchase instructional materials 
from the publisher that are produced 
in; or may be rendered in, specialized 
formats. 

(2) Provide instructional materials to 
blind persons or other persons with 
print disabilities in a timely manner. 

(d) Assistive technology .. In carrying 
out this section, the SEA, to the max
imum extent possible, must work col
laboratively with the State agency re
sponsible for assistive technology pro
grams. 

(e) Definitions: (1) In this section and 
§300.210-

(i) Blind persons or other persons with 
prim .disabilities means children served 
under this part who may qualify to re
ceive books and other publications pro
duced in specialized formats in accord
ance with the Act entitled "All Act to 
provide books for adult blind," ap
proved March 3, 1931, 2 U.S.C. 135a; 
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(ii) National Instructional Materials 
Access Center or NIMAC means the cen-· 
ter established pursuant to section 
674(e) of the Act; 

(iii) National Instructional Materials 
Accessibility Standard or NIMAS has the 
meaning given the term in section 
674(e)(3)(B) of the Act; 

(iv) Specialized formats has the mean
ing given the . term in section 
674(e)(3)(D) of the Act. 

(2) The definitions in paragraph (e)(l) 
of this section apply to each State and 
LEA, whether or not the State or LEA 
chooses to coordinate with the NIMAC. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(23), 1474(e)) 

[71 FR 46753, Aug. 14, 2006, as amended at 72 
FR 61306, Oct. 30, 2007] 

§ 300.173 Overidentification and 
disproportionality. 

The State must have in effect, con
sistent with the purposes of this part 
and with section 618(d) of the Act, poli 
cies and procedures designed to prevent 
the inappropriate oyeridentification or 
disproportionate . representation by 
race and ethnicity of children as chil 
dren with. disabilities, including chil 
dren with disabilities with a particular 
impairment described in §300.B. 

(Approved by the Office of Management and 
Budget under controi number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(24)) 

§300.174 Prohibition on mandatory 
medication. 

(a) General. The SEA must prohibit 
State and LEA personnel from requir
ing parents to obtain a prescription for 
substances identified under schedules I, 
II, III, IV, or V in section 202(c) of the 
Controlled Substances Act (21 U.S.C. 
B12(c)) for a child as a condition of at 
tending school, receiving an evaluation 
under §§ 300.300 through 300.311, or re
ceiving services under this part. 

(b) Rule of construction. Nothing in 
paragraph (a) of this section shall be 
construed to. create a Federal prohibi
tion against teachers and ot)ler school 
personnel consulting or s)laring class
room-based observations with parents 
or guardians regarding a student's aca
demic and functional performance, or 
behavior in the classroom or school, or 
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regarding the need for evaluation for 
special education or related services 
under §300.111 (related to child find). 

(Approved by the Office -of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1412(a)(25)) 

§300.175 SEA as provider of FAPE or 
direct· services. 

If the SEA provides F APE to children 
with disabilities, or provides direct 
services to these children, the agency

(a) Must comply with any additional 
requirements of §§300.201 and 300.202 
and §§ 300.206 through 300.226 as if the 
agency were an LEA; and 

(b) May use amounts that are other
wise available to the agency under 
Part B of the Act to serve those chil 
dren without regard to § 300.202(b) (re
lating to excess costs). 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 D.S.C. 1412(b)) 

§300.176 Exception for prior State 
plans. 

(a) General. If a State has on file with 
the Secretary policies and procedures 
approved by the Secretary that dem
onstrate that the State meets any re
quirement of § 300.100, including any 
policies and procedures filed under 
Part B of the ·Act as in effect before, 
December 3, 2004, the Secretary con
siders .the State to have met the re
quirement for purposes of receiving a 
grant under Part B of the Act. 

(b) Modifications made by a State. (1) 
Subject to paragraph (b)(2) of this sec
tion, policies and procedures submitted 
by a State in accordance with this sub
part remain in effect until the State 
submits to the Secretary the modifica
tions that the State determines nec
essary. 

(2) The provisions of this subpart 
apply to a modification to an applica
tion to the same extent and in the 
same manner that they apply to the 
original plan. 

(c) Modifications required by the Sec
retary. The. Secretary may require a 
State to modify its policies and proce
dures, but only to the extent necessary 
to ensure the State's compliance with 
this part, if 
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(1) After December 3, 2004, the provi
E>ions of the Act or the regulations in 
this part are amended; 

(2) There is a new interpretation of 
this Act by a Federal court or a State's 
highest court; or 

(3) There is an official finding of non
compliance with Federal law or regula
tions. 

(Approved by the Office of Management and 
Budget under control number 1820--0030) 

(Authority: 20 U.S.C. 1412(c)(2) and (3)) 

§ 300.177 States' sovereign immunity 
and positive efforts to employ and 
advance qualified individuals with 
disabilities. 

(a) States' sovereign immunity. (1) .A 
State that accepts funds under this 
part waives its immunity under t.he 
11th amendment of the Constitution of 
the United States from suit in Federal 
court for a violation of this part. 

(2) In a suit against a State for a vio
lation of this part, remedies (including 
remedies both at law and in equity) are 
available for such a. violation in the 
suit against any public entity other 
than a State. 

(3) Paragraphs (a)(l) and (a)(2) of this 
section apply with respect to violations 
that occur in whole or part after the 
date of enactment of the Education of 
the Handicapped Act Amendments of 
1990. 

(b) Positive efforts to employ and ad
vance qualified individuals with disabil
ities. Each recipient of assistance under 
Part B of the Act must make positive 
efforts to employ, and advance in em
ployment, qualified individuals with 
di.sabilities in programs assisted under 
Part B of the Act. 

(Authority: 20 U.S.C. 1403, 1405) 

[73 FR 73027, Dec. 1, 2008] 

DEPARTMENT PROCEDURES 

§ 300.178 Determination by the Sec
retary that a State is eligible to re
ceive a grant. 

If the Secretary determines that a 
State is eligible ·to receive a grant 
under Part B of the Act, the Secretary 
notifies the State of that determina
tion. 

(Authority: 20 U.S.C. 1412(d)(l)) 

§300.179 Notice and hearing before de
termining that a State is not eligi· 
ble to receive a grant. 

(a) General. (1) The Secretary does 
not make a final determination that a 
State is not eligible to receive a grant 
under Part B of the Act until providing 
the State

(i) With reasonable notice; and 
(ii) With an opportunity for a hear

ing. 
(2) In implementing paragraph 

(a)(l)(i) of this section, the Secretary 
sends a written notice to the SEA by 
certified mail with return receipt re
quested. 

(b) Content. of notice. In the written 
notice described in paragraph (a)(2) of 
this section, the Secretary

(1) States the basis on which the Sec
retary proposes to make a, final deter
mination that the State is not eligible; 

(2) May describe possible options for 
resolving the issues; 

(3) Advises the SEA that it may re
quest a hearing and that the request 
for a hearing must be made not later 
than 30 days after it receives the notice 
of the proposed final determination 
that the State is not eligible; and 

(4) Provides the SEA with informa
tion about the hearing procedures that 
will be followed. 

(Authority: 20 U.S.C. 1412(d)(2)) 

§ 300.180 Hearing official or panel. 

(a) If the SEA requests a hearing, the 
Secretary designates one or more indi
viduals, either from the Department or 
elsewhere, not responsible for or con
nected with the administration ()f this 
program, to conduct a hearing. 

(b) If more than one individual is des
ignated, the Secretary designates one 
of those individuals as the Chief Hear
ing Official of the Hearing Panel. If one 
individual is designated, that indi
vidualis. the Hearing Official. 

(Authority: 20. U.S.C. 1412(d)(2)) 

§ 300.181 Hearing procedures. 
(a) As used in §§300.179 through 

300.184 the term party or parties means 
the following: 

(1) An SEA that requests a hearing 
regarding the proposed disapproval of 
the State's eligibility under this part. 
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(2) The Department official who ad
ministers the program of financial as
sistance under this part. 

(3) A person, group or agency with an 
interest in and having relevant infor
mation about the case that has applied 
for and been granted leave to intervene 
by the. Hearing Official or Hearing 
Panel. 

(b) Within 15 days after receiving a 
request for a hearing, the Secretary 
designates a Hearing Official or Hear
ing Panel and notifies the parties. 

(c) The Hearing Official or Hearing 
Panel may regulate the course of pro
ceedings and the conduct of the parties 
during the proceedings. The Hearing 
Official or Hearing Panel takes all 
steps necessary to conduct a fair and 
impartial proceeding, to avoid delay, 
and to maintain order, including the 
following: 

(1) The Hearing Official or Hearing 
Panel may hold conferences or other 
types of appropriate proceedings to 
clarify, simplify, or define the issues or 
to consider other matters that may aid 
in the disposition of the case. 

(2) The Hearing Official or Hearing 
Panel may schedule a prehearing con
ference with the Hearing Official or 
Hearing Panel and the Pi:trties. 

(3) Any party may request the Hear
ing Official or Hearing Panel to sched
ule a prehearing or other conference. 
The Hearing Official or Hearing Panel 
decides whether a conference is nec
essary and notifies all parties. 

(4) At a prehearing or other con
ference, the Hearing Official or Hearing 
Panel and the parties may consider 
subjects such as

(i) Narrowing and clarifying issues; 
(ii) Assisting the parties in reaching 

agreements and stipulations; 
(iii) Clarifying the positions of the 

parties; 
(iv) Determining whether an evi

dentiary hearing or oral argument 
should be held; and 

(v) Setting dates for
(A) The exchange of written docu

ments; 
(B) The receipt of comments from the 

parties on the need for oral argument 
or evidentiary hearing; 

(C) Further proceedings before the 
Hearing Official or Hearing Panel (in
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eluding an evidentiary hearing or oral 
argument, if either is scheduled); 

(D) Requesting the names of wit
nesses each party wishes to present at 
an evidentiary hearing and estimation 
of time for each presentation; or 

(E) Completion of the review and the 
initial decision of the Hearing Official 
or Hearing Panel. 

(5) A prehearing or other conference 
held under paragraph (c)(4) of this sec
tion may be conducted by telephone 
conference call. 

(6) At a prehearing or other con
ference, the parties must be prepared 
to discuss the subjects listed in para
graph lb)(4) of this section. 

(7) Following a prehearing or other 
conference the Hearing Official or 
Hearing Panel may issue a written 
statement describing the issues raised, 
the action taken, and the stipulations 
and agreements reached by the parties. 

(d) The Hearing Official or Hearing 
Panel may require parties to .state 
their positions and to provide all or 
part of the evidence in writing. 

(e) The Hearing Official or Hearing 
Panel may require parties to present 
testimony through affidavits and to 
conduct cross-examination through in
terrogatories. 

(f) The Hearing Official or Hearing 
Panel may direct the parties to ex
change relevant documents or informa
tion and lists of witnesses, and to send 
copies to the Hearing Official or Panel. 

(g) The Hearing Official or Hearing 
Panel may receive, rule on, exclude, or 
limit evidence at any stage of the pro
ceedings. 

(h) .The Hearing Official or Hearing 
Panel may rule on motions and other 
issues at any stage of the proceedings. 

(i) The Hearing Official or Hearing 
Panel may examine witnesses. 

. (j) The Hearing Official or Hearing 
Panel may set reasonable time limits 
for submission of written documents. 

(k) The Hearing Official or Hearing 
Panel may refuse to consider docu
ments or other su.bmissions if they are 
not submitted in a timely manner un
less good cause is shown. 

(1) The Hearing OfficiaJ or Hearing 
Panel may interpret applicable stat
utes and regulations but may not 
waive.them or rule on their validity. 
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(m)(l) The parties must present their 
positions through briefs and the sub
mission of other documents and may 
request an oral argument or evi
dentiary hearing. The Hearing Official 
or Hearing Panel shall determine 
whether an oral argument or an evi
dentiary hearing is needed to clarify 
the positions of the parties. 

(2) The Hearing Official or Hearing 
Panel gives each party an opportunity 
to be represented by counsel. 

(n) If the Hearing Official or Hearing 
Panel determines that an .evidentiary 
hearing would materially assist the 
resolution of the matter, the Hearing 
Official· or Hearing Panel gives each 
party, in addition to the opportunity 
to be represented by counse.1

(1) An opportunity to present wit
nesses on the party's behalf; and 

(2) An opportunity to cross-examine 
witnesses either orally or with written 
questions. 

(o) The Hearing Official or Hearing 
Panel accepts any evidence that it 
finds is relevant. and material to the 
proceedings and is not unduly repeti 
tious. 

(p)(l) The Hearing Official or Hearing 
Panel

(i) Arranges for. the preparation of a 
transcript of each hearing; 

(ii) Retains the original transcript as 
part of the record .of the hearing; and 

(iii) Provides one copy of the tran
script to each party. 

(2) Additional copies of the transcript 
are available on request and with pay
ment of the reproduction fee. 

(q) Each party must file with the 
Hearing Official or Hearing Panel all 
written motions, briefs, and other doc
uments and must at the same time pro" 
vide a copy to the other parties to the 
proceedings. 

(Authority: 20 U.S.C. 14l2(d)(2)) 

[71 FR 46753, Aug. l4, 2006, as amended at 72 
FR 6l306, Oct. 30, 2007] 

§ 300.182 Initial decision; final deci
sion. 

(a) The Hearing Official or Hearing 
Panel prepares an initial written deci
sion that addresses each of the points 
in the notice sent by the Secretary to 
the SEA under §300.179 including any 
amendments to or further clarifica
tions of the issues, under §300.181(c)(7). 

(b) The initial decision of a Hearing 
Panel is made by a. majority of Panel 
members. 

(c) The Hearing Official or Hearing 
Panel mails, by certified .mail with re
turn receipt requested, a copy of the 
initial decision to each party (or to the 
party's counsel) and to the Secretary, 
with a notice stating that each party 
has an opportunity to submit written 
comments regarding the decision to 
the Secretary. 

(d) Each party may file comments 
and recommendations on the initial de
cision with the Hearing Official or 
Hearing Panel within 15 days of the 
date the party receives the Panel's de
cision. 

(e) The Hearing Official or Hearing' 
Panel sends a copy of a party's initial 
comments and recommendations to the 
other parties by certified mail with re
turn receipt requested. Each party may 
file responsive comments and rec
ommendations with the Hearing Offi
cial or Hearing Panel within seven 
days of the date the party receives the 
initial comments and recommenda
tions. 

(f) The Hearing Official or Hearing 
Panel forwards the parties' initial and 
responsive comments on the initial de
cision to the Secretary who reviews the 
initial decision and issues a final deci
sion. 
· (g) The initial decision of the Hear

ing Official or Hearing Panel becomes 
the final decision of the Secretary un
less, within 25 days after the end of the 
time for receipt of written comments 
and recommendations, the Secretary 
informs the Hearing Official or Hearing 
Panel. and the parties to a hearing in 
writing that the decision is being fur
ther reviewed for possible modifica
tion. 

(h) The Secretary rejects or modifies 
the initial decision of the Hearing Offi
cial or Hearing Panel if the Secretary 
finds that it is clearly erroneous. 

(i) The Secretary .conducts the review 
based on the initial decision, the writ 
ten record, the transcript of the Hear
ing Official's or. Hearing Panel's pro
ceedings, and written comments. 

(j) .The Secretary may remand the 
matter to the Hearing Official or Hear
ing Panel for further proceedings. 
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(k) Unless the Secretary remands the 
matter as provided in paragraph (j) of 
this section, the Secretary issues the 
final decision, with any necessary 
modifications, within 30 days after no
tifying the Hearing Official or Hearing 
Panel that the initial decision is being 
further reviewed. 

(Approved by the Office of Management and 
Budget under control number 1820--0030) 

(Authority: 20 U.S.C. 1412(d)(2)) 

§ 300.183 Filing requirements. 
(a) Any written submission by a 

party under §§ 300.179 through 300.184 
must be filed by hand delivery, by 
mail, or by facsimile transmission. The 
Secretary discourages the use of fac
simile transmission for documents 
longer than five pages. 

(b) The filing date under paragraph 
(a) of this section is the date the docu
ment is 

(1) Hand-delivered; 
(2) Mailed; or 
(3) Sent by facsimile transmission. 
(c) A party filing by facsimile trans

mission is responsible for confirming 
that a complete and legible copy of the 
document was received by the Depart
ment. 

(d) If a document is filed by facsimile 
transmission, the Secretary, the Hear
ing Official, or the Hearing Panel, as 
applicable, may require the filing of a 
follow-up hard copy by hand delivery 
or by mail within a reasonable period 
of time. 

(e) If agreed upon by the parties, 
service of a document may be made 
upon the other party by facsimile 
transmission. 

(Authority: 20 U.S.C. 1412(d)) 

§ 300.184 Judicial review. 
If a State is dissatisfied with the Sec" 

retary's final decision with respect to 
the eligibility of the State under sec
tion 612 of the Act, the State may, not 
later than 60 days after notice of that 
decision, file with the United States 
Court of Appeals for the circuit in 
which that State is located a petition 
for review of that decision. A copy of 
the petition must be transmitted by 
the cl.erk of the court to the Secretary. 
The Secretary then files in the court 
the record of the proceedings upon 

34 CFR Ch. Ill (7-1-18 Edition) 

which the Secretary's decision was 
based, as provided in 28 U.S.C. 2112. 

(Authority: 20 U.S.C. 1416(e)(8)) 

§ 300.185 [Reserved] 

§ 300.186 Assistance under other Fed· 
eral programs. 

Part B of the Act may not be con
strued to permit a State to reduce 
medical and other assistance available, 
or to alter eligibility, under titles V 
and XIX of the Social Security Act 
with respect to the provision of FAPE 
for children with disabilities in the 
State. 

(Authority: 20 U.S.C. 1412(e)) 

BY-PASS FOR CHILDREN IN PRIVATE  
SCHOOLS  

§ 300.190 By-pass-general. 

(a) If, on December 2, 1983, the date of 
enactment of the Education of the 
Handicapped Act Amendments of 1983, 
an SEA was prohibited by law from 
providing for the equitable participa
tion in special programs of children 
with disabilities enrolled in private el
ementary schools and secondary 
schools as required by section 
612(a)(10)(A) of the Act, or if the Sec
retary determines that an SEA, LEA, 
or other public agency has substan
tially failed or is unwilling to provide 
for such equitable participation then 
the Secretary shall, notwithstanding 
such provision of. law, arrange for the 
provision of services to .these children 
through arrangements which shall be 
subject to the requirements of section 
612(a)(lO)(A) of the Act. 

(b) The Secretary waives the require
ment of section 612(a)(lO)(A) of the Act 
and of §§300.131 through 300.144 if the 
Secretary implements a by-pass. 

(Authority: 20 U.S.C. 1412(f)(l)) 

§ 300.191 Provisions for services under 
a by-pass. 

(a) Before implementing a by-pass, 
the Secretary consults with appro
priate public and private school offi
cials, including SEA officials, in the af
fected State, and as appropriate, LEA 
or other public agency officials to con
sider matters such as
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(1) Any prohibition imposed by State 
law that results in the need for a by
pass; and 

(2) The scope and nature of the serv
ices required by private school children 
with disabilities in the State, and the 
number of children to be served under 
the by-pass. 

(b) After determining that a by-pass 
is required, the Secretary arranges for 
the provision of services to private 
school children with disabilities in the 
State, LEA or other public agency in a 
manner consistent with the require
ments of section 612(a)(10)(A) of the Act 
and §§ 300.131 through .300.144 by pro
viding services through one or more 
agreements with appropriate parties. 

(c) For any fiscal year that a by-pass 
is implemented, the Secretary deter
mines the maximum amount to be paid 
to the providers of services by multi 
plying

(1) A per child amount de.termined by 
dividing the total amount received by 
the State under Part B of the Act for 
the fiscal year by the number of chil 
dren with disabilities served in the 
prior year as reported to the Secretary 
under section 618 of the Act; by 

(2) The number of private school chil 
dren with disabilities (a·s defined in 
§§300.B(a) and 300.130) in the State, LEA 
or other public agency, as determined 
by the Secretary. on the basis of the 
most recent satisfactory data avail 
able, which may include an estimate of 
the number of those children with dis~ 
abilities. · 

(d) The Secretary deducts from the 
State's allocation. under Part B of the 
Act the amount. the Secretary deter
mines is necessary to implement a by
pass and pays that. amount to the pro
vider of services. The Secretary may 
withhold this amount from the State's 
allocation pending final resolution .of 
any investigation or complaint that 
could result in a determination that a 
by-pass must be implemented. 

(Authority: 20 U.S.G. 1412(f)(2)) 

§ 300.192 Notice of intent to implement 
a by-pass. 

(a) Before taking any final action to 
implement a by-pass, the Secretary 
provides the SEA and, as appropriate, 
LEA or other public agency with writ 
ten notice. 

(b) In the written· notice, the Sec
retary

(1) States the reasons for the pro
posed by-pass in sufficient detail to 
allow the SEA and, as appropriate, 
LEA or other public agency to respond; 
and 

(2) Advises the SEA and, as appro
priate, LEA or other public agency 
that it has a specific period of time (at 
least 45 days) from receipt of the writ 
ten notice to submit written objections 
to the proposed by-pass and that it 
may request in writing the opportunity 
for a hearing to show cause why a by
pass should not be implemented. 

(c) The Secretary sends the notice to 
the SEA and, as appropriate, LEA or 
other public agency by certified mail 
with return receipt requested. 

(Authority: 20 U.S.C. 1412(f)(3)(A)) 

§ 300.193 Request to show cause. 

An SEA, LEA or other public agency 
in receipt of a notice under § 300.192 
that seeks an opportunity to show 
cause why a by-pass should not be im
plemented must submit a written re
quest for a show cause hearing to the 
Secretary, within the specified time 
period in the written notice in 
§ 300.192(b)(2). 

(Authority: 20 U.S.C. 1412(f)(3)) 

§300.194 Show cause hearing. 

(a) If a show cause hearing is re
quested, the Secretary

(!) Notifies the SEA and affected 
LEA or other public agency, and other 
appropriate public and private school 
officials of the time and place for the 
hearing; 

(2) Designates a person to conduct 
the show cause hearing. The designee 
must not have had any responsibility 
for the matter brought for a hearing; 
and 

(3) Notifies the SEA, LEA or other 
public agency, and representatives of 
private schools that they may be rep
resented by legal counsel and submit 
oral or written evidence and arguments 
at the hearing. 

(b) At the show cause hearing, the 
designee considers matters such as

(1) The necessity for implementing a 
by-pass; 
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(2) Possible factual errors in the writ
ten notice of intent to implement a by
pass; and 

(3) The objections raised by public 
and private school representatives. 

(c) The designee may regulate the 
course of the proceedings and the con
duct of parties during the pendency of 
the proceedings. The designee takes all 
steps necessary to conduct a fair and 
impartial proceeding, to avoid delay, 
and to maintain order. 

(d) The designee has no authority to 
require or conduct discovery. 

(e) The designee may interpret appli
cable statutes and regulations, but 
may not waive them or rule on their 
validity. 

(f) The designee arranges for the 
preparation, retention, and, if appro
priate, dissemination of the. record of 
the hearing. 

(g) Within 10 days after the hearing, 
the. designee-

(1) Indicates that a decision will be 
issued on the basis of the existing 
record; or 

(2) Requests further information 
from the SEA, LEA, other public agen
cy, representatives of private ·schools 
or Department officials. 

(Authority: 20 U.S.C. 1412(f)(3)) 

§ 300.195 Decision. 

(a) The designee who conducts the 
show cause hearing-

(1) Within 120 days after the record of 
a show cause hearing is closed, issues a 
written decision that includes a state
ment of findings; and 

(2) Submits a copy of the decision to 
the Secretary and sends a copy to each 
party by certified mail with return re
ceipt requested. 

(b) Each party may submit comments 
and recommendations on the designee's 
decision to the Secretary within 30 
days of the .date the Party receives the 
designee's decision. 

(c) The Secretary adopts, reverses, or 
modifies the designee's decision and 
notifies all parties to the show .cause 
hearing of the Secretary's final action. 
That notice is sent by certified mail 
with return receipt requested. 

(Authority: 20 U.S.C. 1412(f)(3)) 
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§ 300.196 Filing requirements. 

(a) Any written submission under 
§300.194 must be filed by hand-delivery, 
by mail, or by facsimile transmission. 
The Secretary discourages the use of 
facsimile transmission for documents 
longer than five pages. 

(b) 'l'he filing date under paragraph 
(a) of this section is the date the docu
ment is-

(1) Hand-delivered; 
(2) Mailed; or 
(3) Sent by facsimile transmission. 
(c) A party filing by facsimile trans

mission is responsible for confirming 
that a complete and legible copy of the 
document was received by the Depart
ment. 

(d) If a document is filed by facsimile 
transmission, the Secretary or the 
hearing officer, as applicable, may re
quire the filing of a follow-up hard 
copy by hand-delivery or by mail with
in a reasonable period of time. 

(e) If agreed upon by the parties, 
service of a document may be made 
upon the other party by facsimile 
transmission. 

.(f) A party must show a proof of 
mailing to establish the filing date 
under paragraph (b)(2) of this section 
as provided in 34 CFR 75.102(d). 

(Authority: 20 U.S.C. 1412(f)(3)) 

§ 300.197 Judicial review. 

If dissatisfied with the Secretary's 
final action, the SEA may, within 60 
days after notice of that action, file a 
petition for review with the United 
States Court of Appeals for the circuit 
in which the State is located. The pro
cedures for judicial review are de
scribed in section 612(f)(3) (B) through 
(D) of the Act. 

(Authorit:ir: 20 U.S.C. 1412(f)(3)(B)-(D)) 

§ 300.198 Continuation of a by·pass. 
The Secretary continues a by-pass 

until the Secretary determines that 
the SEA, LEA or other public agency 
will meet the requirements for pro
viding services to private school chil
dren. 

(Authority: 20 U.S.C. 1412(f)(2)(0)) 
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STATE ADMINISTRATION 

§ 300.199 State administration. 

(a) Rulemaking. Each State that re
ceives funds under Part B of the Act 
must-

(1) Ensure that any State rules, regu
lations, and policies relating to this 
part conform to the purposes of this 
part; 

(2) Identify in writing to LEAs lo
cated in the State and the Secretary 
any such rule, regulation, or policy as 
a State-imposed requirement that is 
not required by Part B of the Act and 
Federal regulations; and 

(3) Minimize the number of rules, reg
ulations, and policies to which the 
LEAs and schools located in the State 
are subject under Part B of the Act. 

(b) Support and facilitation. State 
rules, regulations, and policies under 
Part B of the Act must support and fa
cilitate LEA and school-level system 
improvement designed to enable chil
dren with disabilities to meet the chal
lenging State student academic 
achievement standards. 

(Approved by the Office of Management and 
Budget under control number 1820-0030) 

(Authority: 20 U.S.C. 1407) 

Subpart C-Local Educational 
Agency Eligibility 

§ 300.200 , Condition of assistance. 
An LEA is eligible for assistance 

under Part B of the Act for a fiscal 
year if the agency submits a plan that 
provides assurances to the SEA that 
the LEA meets each of the conditions 
in §§ 300.201 through 300.213. 

(Authority: 20 U.S.C. 1413(a)) 

§ 300.201 Consistency with State poll· 
cies. 

The LEA, in providing for the edu
cation of children with disabilities 
within its jurisdiction, must have in ef
fect policies, procedures, and programs 

· that are consistent with the State poli
cies and procedures established under 
§§ 300.101 through 300.163, and §§ 300.165 
through 300.174. 

(Approved by the Office of Management ancl 
Budget under control number 1820-0600) 

(Authority: 20 U.S.C. 1413(a)(1)) 
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§ 300.202 Use of amounts. 

(a) General. Amounts provided to the 
LEA under Part B of the Act-

(1) Must be expended in accordance 
with the applicable provisions of this 
part; 

(2) Must be used only to pay the ex
cess costs of providing special edu
cation and related services to children 
with disabilities, consistent with para
graph (b) of this section; and 

(3) Must bfl used to supplement State, 
local, and other Federal funds and not 
to supplant those funds. 

(b) Excess cost requirement-(l) Gen
eral. (i) The excess cost requirement 
prevents an LEA from using funds pro
vided under Part B of the Act to pay 
for all of the costs directly attributable 
to the .education of a child with a dis
ability, subject to paragraph (b)(l)(ii) 
of this section. 

(ii) The excess cost requirement does 
not prevent an LEA from using Part B 
funds to pay for all of the costs di
rectly attributable to the education of 
a child with a disability in any of the 
ages 3, 4, 5, 18, 19, 20, or 21, if no local 
or State funds are available for non
disabled children of these ages. How
ever, the LEA must comply with the 
nonsupplanting and other requirements 
of this part in providing the education 
and services for these children. 

(2)(i) An LEA meets the excess cost 
requirement if it has spent at least a 
minimum average amount for the edu
cation of its children. with .disabilities 
before funds under Part B of the Act 
are used. 

(if) The amount described in para
graph (b)(2)(i) of this section is deter
mined in accordance with the defini
tion of excess costs in § 300.16. That 
a.mount may not include capital outlay 
or debt service. 

(3) If two or more LEAs jointly estab
lish elig"ibility in accordance with 
§300.223. the minimum average amount 
is the average of the combined min
imum average amounts determined in 
accordance with the. definition of ex
cess costs in § 300.16 in those agencies 
for elementary or secondary school 
students, as the case may be .. 

(Approved by the Office of Management and 
Budg·et under control number 1820-0600) 

(Authority: 20 U.S.C. 1413(a)(2)(A)) 
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(c) If the State adopts such a policy, 
and the child transfers from one school 
to another, the transmission of any Of 
the child's records must include both 
the child's current IEP and any state
ment of current or previous discipli
nary action that has been taken 
against the child. 

(Authority: 20 U.S.C. 1413(i)) 

§300.230 SEA flexibility. 
(a) Adjustment to State fiscal effort in 

certain fiscal years. For any fiscal year 
for which the allotment received by a 
State under § 300.703 exceeds the 
amount the State received for the pre
vious fiscal year and if the State in 
school year 2003-2004 or any subsequent 
school year pays or reimburses all 
LEAs within the State from State rev
enue 100 percent of the non-Fe<:Ieral 
share of .the costs of special education 
and related services, the SEA, notwith
standing §§ 300.162 through 300.163 (re
lated to State-level nonsupplanting 
and maintenance of effort), and§ 300.175 
(related to direct services by the SEA) 
may reduce .. the level of expenditures 
from State sources for the education of 
children with disabilities by not more 
than 50 percent of the amount of such 
excess. 

(b) Prohibition. Notwithstanding para
graph (a) of this section, if the Sec~ 
ret[Lry <letermines that an SEA is un
able to establish, maintain, or oversee 
programs of F APE that meet the re
quirements of this part, or that the 
State needs assistance, intervention, or 
substantial intervention under § 300.603, 
the Secretary prohibits the SEA from 
exercising the authority in paragraph 
(a) of this section. 

(c) Education activities. If an SEA ex
ercises the authority un<ler paragraph 
(a) of this section, the agency must use 
funds from State sources, ill an amount 
equal to the amount of the reduction 
under paragraph (a) of this section, to 
support activities authorized under the 
ESEA, or to support need-based stu
dent or teacher higher education pro
grams. 

(d) Report. For each fiscar year for 
which an SEA exercises the authority 
under paragraph (a) of this section, the 
SEA must report to the Secretary-

(1) The amount of expenditures re
duced pursuant to that paragraph; and 
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(2) The activities that were funded 
pursuant to paragraph (c) of this sec-
tion. ·· 

(e) Limitation. (1) Notwithstanding 
paragraph (a) of this section, an SEA 
may not reduce the level of expendi
tures described in paragraph (a) of this 
section if any LEA in the State would, 
as a result of such reduction, receive 
less than 100 percent of the amount 
necessary to ensure that all children 
with disabilities served by the LEA re
ceive FAPE from the combination of 
Federal funds received under Part B of 
the Act and State funds received from 
the SEA. 

(2) If an SEA exercises the authority 
under paragraph (a) of this section, 
LEAs in the State may not reduce 
local effort under § 300.205 by more than 
the reduction in the State funds they 
receive. 

(Authority: 20 U.S.C. 1413(j)) 

Subpart D-Evaluations, Eligibility 
· Determinations, Individualized 

Education Programs, and Edu
cational Placements 

PARENTAL CONSENT 

§ 300.300 Parental consent. 

(a) Parental consent for initial. evalua
tion. (l)(i) The public agency proposing 
to conduct an initial evaluation to de
termine if a child qualifies as a child 
with a disability under § 300.8 must, 
after providing notice consistent with 
§§ 300.503 and 300.504, obtain informed 
consent, consistent with § 300.9, from 
the parent of the cl).ild before con
ducting the .evaluation. 

(ii) Parental consent for initial eval
uation must no:t be construed as con
sent for initial provision of special edu
cation and related· services. 

(iii) The public agency must make 
reasonable efforts ·to obtain the .in
formed consent from the parent for an 
initial evaluation to determine wheth
er the child is a child with a disability. 

(2) For initial evaluations only, if the 
child is a ward of the State and is not 
residing with the child's parent, the 
public agency ..is not required to obtain 
informed consent from the parent for 
an initial evaluation to determine 
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whether the child is a child with a dis
ability if-

(i) Despite reasonable efforts to do 
so, the public agency cannot discover 
the whereabouts of the parent of the 
child; 

(ii) The rights of the parents of the 
child have been terminated in accord
ance with State law; or 

(iii) The rights of the parent to make 
educational decisions have been sub
rogated by a judge in accordance with 
State law and consent for an initial 
evaluation has been given by an indi
vidual appointed by the judge to rep
resent the child. 

(3)(i) If the parent of a child enrolled 
in public school or seeking to be en
rolled in public school does not provide 
consent for initial evaluation under 
paragraph (a)(l) of this section, or the 
parent fails to respond to a request to 
provide consent, the public agency 
may, but is not required to, pursue the 
initial evaluation of the child by uti
lizing the pr0cedural safeguards in sub
part E of this part (including the medi
ation procedures under § 300.506 or the 
due process procedures under §§ 300.507 
through 300.516), if appropriate, except 
to the extent inconsistent with State 
law relating to such parental consent. 

(ii) The public agency does not vio
late its obligation under §300.111 and 
§§300.301 through 300.311 if it declines to 
pursue the evaluation. 

(b) Parental consent for services. (1) A 
public agency that is responsible for 
making FAPE available to a child with 
a disability must obtain informed con
sent from the parent of the child before 
the initial provision of special edu
cation and related services to the child. 

(2) The public agency must make rea
sonable efforts to obtain informed con
sent from the parent for the initial pro
vision of special education and related 
services to the child. 

(3) If the parent of a child fails to re
spond to a request for, or refuses to 
consent to, the initial provision of spe
cial education and related services, the 
public agency-

(i) May not use the procedures in .sub
part E of this part (including the medi
ation procedures under §300.506 or the 
due process procedures under §§ 300.507 
through 300.516) in order to obtain 
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agreement or a ruling that the services 
may be provided to the child; 

(ii) Will not be considered to be in 
violation of the requirement to make 
F APE available to the child because of 
the failure to provide the child with 
the special education and related serv
ices for which the parent refuses to or 
fails to provide consent; and 

(iii) Is not required· to convene an 
IEP Team meeting or develop an IEP 
under §§ 300.320 and 300.324 for the child. 

(4) If, at any time subsequent to the 
initial provision of special education 
and related services, the parent of a 
child revokes consent in writing for the 
continued provision of special edu
cation and related services, the public 
agency-

(i) May not continue to provide spe
cial education and related services to 
the child, but must provide prior writ
ten notice in accordance with §300.503 
before ceasing the provision of special 
education and related services; 

(ii) May not use the procedures in 
subpart E of this part (including the 
mediation procedures under § 300.506 or 
the due process procedures under 
§§300.507 through 300,516) in order to ob
tain agreement or a ruling that the 
services may be provided to the child; 

(iii) Will not be considered to be in 
violation of the requirement to make 
FAPE available to the child because of 
the failure to provide the child with 
further special education and related 
services; and 

(iv) Is not required to convene an IEP 
Team meeting or develop an IEP under 
§§ 300.320 and 300.324 for the child for 
further provision of special education 
and related services. 

(c) Parental consent for reevaluations. 
(1) Subject to paragraph (c)(2) of this 
section, each public agency-

(i) Must obtain informed parental 
consent, in accordance with 
§300.300(a)(l), prior to conducting any 
reevaluation of a child with a dis.
ability. 

(ii) If the parent refuses to consent to 
the reevaluation, the public agency 
may, but is not required to, pursue the 
reevaluation by using the consent over
ride procedures described in paragraph 
(a)(3) of this section. 

(iii) The public agency does not vio
late its obligation under §300.111 and 
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§§ 300.301 through 300.311 if it declines to 
pursue the evaluation or reevaluation. 

(2) The informed parental consent de
scribed in paragraph (c)(l) of this sec
tion need not be obtained if the public 
ag~ncy cari demonstrate that--

(i) It made reasonable efforts to ob
tain such consent; and 

(ii) The child's parent has failed to 
respond. . 

(d) Other consent requirements. 
(1) Parental consent is not required 

before-
( i) Reviewing existing data as part of 

an evaluation or a reevaluation; or 
(ii) Administering a test or other 

evaluation that is administered to all 
children. unless, before admi.nistration 
of that test or evaluation, consent is 
required of parents of all children. 

(2) In addition to the parental con
sent requirements des.cribed in para
graphs (a), (b), .and (c) of this section, a 
State may require parental consent for 
other services and activities under this 
part if it ensures that each public agen
cy in the State establishes and imple
ments effective procedures to ensure 
that a parent's refusal to. consent does 
not' result in a failure to· provide the 
child with FAPE. 

(3) A public agency may not use a 
parent's refusal to consent to one serv
foe or activity under paragraphs (a), 
(b), (c), or (d)(2) of this section to deny 
the parent or child any other service, 
benefit, or activity of the public agen
cy, .except as required by this part. 

(4)(i) If a parent of a child who is 
home schooled or placed in a private 
school by the parents at their own ex
pense dofis hot provide consent for the 
initial evaluation or the reevaluation, 
or the parent fails to respond to a re
quest to provide consent, the public 
agency may not use the consent over
ride procedures (described in para
graphs (a)(3) and (c)(l) of this section); 
and 

(ii) The public agency is not required 
to consider the child as eligible for 
services under §§ 300.132 through 300.144. 

(5) To meet the reasonable efforts re
quirement in paragraphs (a)(l)(iii), 
(a)(2)(i), (b)(2), and (c)(2)(i). of this sec
tion, the public agency must document 
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its attempts to obtain parental consent 
using the procedures in § 300.322(d). 

(Authority: 20 U.S.C. 1414(a)(l)(D) and 1414(c)) 

[71 FR 46753, Aug. 14, 2006, as amended at 73 
FR 73027, Dec. 1, 2008] 

EVALUATIONS AND REEVALUATIONS 

§ 300.301 Initial evalu.ations. 

(a) General. Each public agency must 
conduct a full and individual initial 
evaluation, in accordance with 
§§ 300.304 through 300.306, before the ini
tial provision of special education and 
related services to a child with a dis
ability under this part. 

(b) Request for initial evaluation. Con
sistent with the consent requirements 
in § 300.300, either a parent of a child or 
a public agency may initiate .a request 
for an initial evaluation. to determine 
if the child is a child with a disability. 

(c) Procedures for initial evaluation. 
The initial evaluation-

(l)(i) Must be conducted within 60 
days of receiving parental consent for 
the evaluation; or 

(ii) If the State establishes a time
frame within which the evaluation 
must be conducted, within that time
frame; and 

(2) Must consist of procedures-
(i) To determine if the child is ,a child 

with a disability under §300.B; and 
(ii) To determine the educational 

needs of the child. 
(d) ·· Exception. The .. timefl·a,me de~ 

scribed in paragraph (c)(l) of this .sec
tion does not apply to a public agency 
if-

(1) The parent of a child repeatedly 
fails or refuses to produce the child for 
the evaluation; or 

(2) A child enrolls in a school of an
other public agency· after the relevant 
timeframe in paragraph (c)(l) of this 
section has begun, and prior to a deter
mination by the child's previous public 
agency as to whether the child is a 
child with a disability under § 300. 8. 

(e) The exception iri paragraJ?h (d)(2) 
of this section applies only if the. subse
quent public agency is making suffi
cient progress to ensure a prompt com
pletion of the evaluation, and the par
ent and subsequent public agency agree 
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to a specific time when the evaluation 
will be completed. 

(Authority: 20 U.S.C. 1414(a)) 

[71 FR 46753. Aug. 14, 2006, as amended at 72 
FR 61307, Oct. 30, 2007] 

§ 300.302 Screening for instructional 
purposes is not evaluation. 

The screening of a student by a 
teacher or specialist to determine ap
propriate instructional strategies for 
curriculum implementation shall not 
be considered to be an evaluation for 
eligibility for special education and re
lated services. 

(Authority: 20 U.S.C. 1414(a)(l)(E)) 

§ 300.303 Reevaluations. 
(a) General. A public agency must en

sure that a reevaluation of each child 
with a disability is conducted in ac
cordance with §§300.304 through 
300.311-

(1) If the public agency determines 
that the educational or related services 
needs, including improved academic 
achievement and functional perform
ance, of the child warrant a reevalua
tion; or 

(2) If the child's parent or. teacher re
quests a reevaluation. 

(b) Limitation. A reevaluation con
ducted under paragraph (a) of this sec
tion-,-

(1) May occur not more than once a 
year, unless the parent and the public 
agency agree otherwise; and 

(2) Must occur at least once every 3 
years, unless the parent and the public 
agency agree that a reevaluation is un
necessary. 

(Authority: 20 U.S.C. 1414(a)(2)) 

§ 300.304 Evaluation procedures. 

(a) Notice. The public agency must 
provide notice .to the parents of a child 
with a disability, in accordance with 
§300.503, that describes any evaluation 
procedures the agency proposes to con
duct. 

(b) Conduct of evaluation. In con
ducting the evaluation, the public 
agency must-- · 

(1) Use a variety of assessment tools 
and strategies to gather relevant func
tional, developmental, and academic 
information about the child, including 
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information provided by the parent, 
that may assist in determining-

(i) Whether the child. is a child with 
a disability under §300.8; and 

(ii) The content of the child's IEP, in
cluding information related to enac 
bling the child to be involved in and 
progress in the general education cur
riculum (or for a preschool child, to 
participate in appropriate activities); 

(2) Not use any single measure or as
sessment as the sole criterion for de
termining whether a child is a ·child 
with a disability and for determining 
an appropriate educational program for 
the child; and 

(3) Use technically sound instru
ments that may assess the relative 
contribution of cognitive and behav
ioral factors, in addition to physical or 
developmental factors. 

(c) Other evaluation procedures. Each 
public agency must ensure that--

(1) Assessments and other evaluation 
materials used to assess a child under 
this part--

(i) Are selected and administered so 
as not to be discriminatory on a racial 
or cultural basis; 

(ii) Are provided and administered in 
the child's native language or other 
mode of communication and in the 
form most likely to yield accurate in
formation on what the child knows and 
can do academically, developmentally, 
and functionally, unless it is clearly 
not feasible to so provide or admin
ister; 

(iii) Are used for the purposes for 
which the assessments or measures are 
valid and reliable; 

(iv) Are administered by trained and 
knowledgeable personnel; and 

(v) Are administered in accordance 
with any instructions provided by the 
producer of the assessments. 

(2) Assessments and other evaluation 
materials include those tailored to as
sess specific areas of educational need 
and not merely those that are designed 
to provide a single general intelligence 
quotient. 

(3) Assessments are selected and ad
ministered so as best to ensure that if 
an assessment is administered to a 
child with impaired sensory, manual, 
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or speaking skills, the assessment re
sults accurately reflect the child's ap
titude or achievement level or what
ever other factors the test purports to 
measure, rather than reflecting the 
child's impaired sensory, manual, or 
speaking skills (unless those skills are 
the factors that the test purports to 
measure). 

( 4) The child is assessed in all areas 
related to the suspected disability, in
cluding, if appropriate, health, vision, 
hearing, social and emotional status, 
general intelligence, academic per
formance, communicative status, and 
motor abilities; 

(5) Assessments of children with dis
abilities who transfer from one public 
agency to another public agency in the 
same school year are coordinated with 
those children's prior and subsequent 
schools, as necessary and as expedi
tiously as possible, consistent With 
§300.301(d)(2) and (e), to ensure prompt 
completion of full evaluations. 

(6) In evaluating each child with a 
disability under §§ 300.304 through 
300.306, the evaluation is sufficiently 
comprehensive to identify all of the 
child's special education and related 
services needs, whether or not com
monly linked to the disability category 
in which the child has been classified. 

(7) Assessment tools and strategies 
that provide relevant information that 
directly assists persons in determining 
the educational needs of the child are 
provided. 

(Authority: 20 u.s.c. 1414(b)(l)-(3), 
1412(a)(6)(B)) 

§300.305 Additional requirements for 
evaluations and reevaluations. 

(a) Review of existing evaluation data. 
As part of an initial evaluation (if ap
propriate) and as part of any reevalua
tion under this part, the IEP Team and 
other qualified professionals, as appro-
priate, must-- · 

(1) Review existing evaluation data 
on the child, including-

(i) Evaluations and information pro
viiied by the parents of the child; 

(ii) Current classroom-based, local, 
or State assessments, and classroom
based observations; and 

(iii) Observations by teachers and re
lated services providers; and 
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(2) On the basis of that review, and 
input from the child's parents, identify 
what additional data, if any, are need
ed to determine---

(i)(A) Whether the child is a child 
with a disability, as defined in §300.8, 
and the educational needs of the child; 
or 

(B) In case of a reevaluation of a 
child, whether the child continues to 
have such a disability, and the edu
cational needs of the child; 

(ii) The present levels of academic 
achievement and related develop
mental needs of the child; 

(iii)(A) Whether the child needs spe
cial education and related services; or 

(B) In the case of a reevaluation of a 
child, whether the child continues to 
need special education and related 
services; and 

(iv} Whether any additions or modi
fications to the special education and 
related services are needed to enable 
the child to meet the measurable an
nual goals set out in the IEP of the 
child and to participate, as appro
priate, in the general education cur
riculum. 

(b) Conduct of review. The group de
scribed in paragraph (a) of this section 
may conduct its review without a 
meeting. 

(c) Source of data. The public agency 
must administer such assessments and 
other evaluation measures as may be 
needed to produce the data identified 
under paragraph (a) of this section. 

(d) Requirements if additional data are 
not needed. (1) If the IEP Team and 
other qualified professionals, as. appro
priate, determine that no additional 
data are needed to dete.rmine whether 
the child continues to be a child with a 
disability, and to determine the child's 
educational needs, the public agency 
must notify the child's parents ofc---

(i) That determination and the rea
sons for the determination; and 

(ii) The right of the parents to re
quest an assessment to determine 
whether the child continues to be a 
child with. a .disability, and to deter
mine the child's educational needs. 

(2) The public agency is not required 
to conduct the assessment described in 
paragraph (d)(l)(ii) of this section un
less requested to do so by the. qp_ild's 
parents. 
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(e) Evaluations before change in eligi
bility. (1) Except as provided in para
graph (e)(2) of this section, a public 
agency must evaluate a child with a 
disability in accordance with §§ 300.304 
through 300.311 before determining that 
the child is no longer a child with a 
disability. 

(2) The evaluation described in para
graph (e)(l) of this section is not re
quired before the termination of a 
child's eligibility under this part due 
to graduation from secondary school 
with a regular diploma, or due to ex
ceeding the age eligibility for F APE 
under State law. 

(3) For a child whose eligibility ter
minates under circumstances described 
in paragraph (e)(2) of this section, a 
public agency must provide the child 
with a summary of the child's aca
demic achievement and functional per
formance, which shall include rec
ommendations on how to assist the 
child in meeting the child's postsec
ondary goals. 

(Authority: 20 U.S.C. 1414(c)) 

[71 FR 46753, Aug. 14, 2006, as amended at 72 
FR 61307, Oct. 30, 2007] 

§ 300.306 Determination of eligibility. 

(a) General. Upon completion of the 
administration of assessments and 
other evaluation measures-

(1) A group of qualified professionals 
and the parent of the child determines 
whether the child is a child with a dis
ability, as defined in §300.8, in accord
ance with paragraph (c) of this section 
and the educational needs of the child; 
and 

(2) The public agency provides a copy 
of the evaluation report and the docu
mentation of determination of eligi
bility at no cost to the parent. 

(b) Special rule for eligibility determina
tion. A child must not be determined to 
be a child with a disability under this 
part--

(1) If the determinant factor for that 
determination is--

(i) Lack of appropriate instruction in 
reading, including the essential compo
nents of reading instruction (as defined 
in section 1208(3) of the ESEA as such 
section was in effect on the day before 
the date of enactment of the Every 
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Student Succeeds Act (December 9, 
2015)); 

(ii) Lack of appropriate instruction 
in math; or 

(iii) Limited English proficiency; and 
(2) If the child does not otherwise 

meet the eligibility criteria under 
§ 300.8(a). 

(c) Procedures for determining eligibility 
and educational need. (1) In interpreting 
evaluation data for the purpose of de
termining if a child is a child with a 
disability under § 300.8, and the edu
cational needs of the child, each public 
agency must--

(i) Draw upon information from a va
riety of sources, including aptitude and 
achievement tests, parent input, and 
teacher recommendations, as well as 
information about the child's physical 
condition, social or cultural back
ground, and adaptive behavior; and 

(ii) Ensure that information obtained 
from all of these sources is documented 
and carefully considered. 

(2) If a determination is made that a 
child has a disability and needs special 
education and related services, an IEP 
must be developed for the child in ac
cordance with §§300.320 through 300.324. 

(Authority: 20 U.S.C. 1414(b)(4) and (5)) 

[71 FR 46753, Aug. 14, 2006, as amended at 72 
FR 61307, Oct. 30, 2007; 82 FR 29761, June 30, 
2017] 

ADDITIONAL PROCEDURES FOR IDENTI-
FYING CHILDREN WITH SPECIFIC 
LEARNING DISABILITIES 

§ 300.307 Specific learning disabilities. 

(a) General. A State must adopt, con
sistent with § 300.309, criteria for deter
mining whether a child has a specific 
learning disability as defined in 
§300.8(c)(10). In addition, the criteria 
adopted by the State-

(1) Must not require the use of a se
vere discrepancy between intellectual 
ability and achievement for deter
mining whether a child has a specific 
learning disability, as defined in 
§ 300.8(c)(10); 

(2) Must permit the use of a process 
based on the child's response to sci
entific, research-based intervention; 
and 

(3) May permit the use of other alter
native research-based procedures for 
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determining whether a child has a spe
cific learning disability, as defined in 
§300.8(C)(l0). 

(b) Consistency with State criteria. A 
public agency must use the State cri
teria adopted pursuant to paragraph (a) 
of this section in determining whether 
a child has a specific learning dis
ability. 

(Authority: 20 U.S.C. 122le-3; 1401(30); 
1414(b)(6)) 

§ 300.308 Additional group members. 
The determination of whether a child 

suspected of having a specific learning 
disability is a child with a disability as 
defined in § 300.8, must be made by the 
child's parents and a team of qualified 
professionals, which must include-

(a)(l) The child's regular teacher; or 
(2) If the child does not have a reg

ular teacher, a regular classroom 
teacher qualified to teach a child of his 
or her age; or 

(3) For a child of less than school age, 
an individual qualified by the SEA to 
teach a child of his or her age; and 

(b) At least one person qualified to 
conduct individual diagnostic examina
tions of children, such as a school psy
chologist, speech-language pathologist, 
or remedial reading teacher. 

(Authority: 20 U.S.C. 1221e-3; 1401(30); 
1414(b)(6)) 

§iJ00.309 Determining the existence of 
a specific learning disability. 

(a) The group described in §300.306 
may determine tha.t a child has a spe
cific learning. disability, as defined in 
§ 300,8(c)(l0), if-

(1) The child does not achieve ade
quately for the child's age or to meet 
State-approved grade-level standards 
in one o.r more of the following areas, 
when provided with learning experi
ences and instruction appropriate for 
the child's age or State-approved 
grade-level standards: 

(i) Oral expression. 
(ii) Listening comprehension. 
(iii) Written expression. 
(iv) Basic reading skill. 
(v) Reading fluency skills. 
(vi) Reading comprehension. 
(vii) Mathematics calculation. 
(viii) Mathematics problem solving. 
(2)(i) The child does not make suffi-

cient progress to meet age or State-ap-
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proved grade-level standards in one or 
more of the areas identified in para
graph (a)(l) of this section when using 
a process based on the child's response 
to scientific, research-based interven
tion; or 

(ii) The child exhibits a pattern of 
strengths and weaknesses in perform
ance, achievement, or both, relative to 
age, State-approved grade-level stand
ards, or intellectual development, that 
is determined by the group to be rel
evant to the identification of a spec!fic 
learning disability, using appropriate 
assessments, consistent with §§ 300.304 
and 300.305; and 

(3) The group determines that its 
findings under paragraphs (a)(l) and (2) 
of this section are not primarily the re
sult of-

(i) A visual, hearing, or motor dis-
ability; 

(ii) An intellectual disability; 
(iii) Emotional disturbance; 
(iv) Cultural factors; 
(v) Environmental or economic dis

advantage; or 
(vi) Limited English proficiency. 
(b) To ensure that underachievement 

in a child suspected of having a specific 
learning disability is not due to lack of 
appropriate instruction in reading or 
math, the group must consider, as part 
of the evaluation described in §§ 300.304 
through 300.306-

(1) Data that demonstrate that prior 
to, or as a part of, the referral process, 
the child was provided appropriate in
struction in regular education settings, 
delivered by qualified personnel; and 

(2) Data-based documentation of re
peated assessments of achievement at 
reasonable intervals, reflecting formal 
assessment of student progress during 
instruction, which was provided to the 
child's parents. 

(c) The public agency must promptly 
request parental consent to evaluate 
the child to determine if the child 
needs special education and related 
services, and must adhere to the time
frames described in §§300.301 and 
300.303, unless extended by mutual 
written agreement of the child's par
ents and a group of qualified profes
sionals, as described in §300.306(a)(l)-

(l) If, prior to a referral, a child has 
not made adequate progress after an 
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appropriate period of time when pro
vided instruction, as described in para
graphs (b)(l) and (b)(2) of this section; 
and 

(2) Whenever a child is referred for an 
evaluation. 

[71 FR 46753, Aug. 14, 2006, as amended at 82 
FR 31912, July 11, 2017] 

§ 300.310 Observation. 
(a) The public agency must ensure 

that the child is observed in the child's 
learning environment (including the 
regular classroom setting) to document 
the child's academic performance and 
behavior in the areas of difficulty. 

(b) The group described in 
§300.306(a)(l), in determining whether a 
child has a specific learning disability, 
must decide to-

(1) Use information from an observa
tion in routine classroom instruction 
and monitoring of the child's perform
ance that was done before the child was 
referred for an evaluation; or 

(2) Have at least one member of the 
group described in § 300.306(a)(l) con
duct an observation of the child's aca
demic performance in the regular 
classroom after the child has been re
ferred for an evaluation and parental 
consent, consistent with § 300.300(a), is 
obtained. 

(c) In the case of a child of less than 
school age or out of school, a group 
member must observe the child in an 
environment appropriate for a child of 
that age. 

(Authority: 20 U.S.C. 1221e-3; 1401(30); 
1414(b)(6)) 

§ 300.311 Specific documentation for 
the eligibility determination. 

(a) For a child suspected of having a 
specific learning disability, the docu
mentation of the determination of eli
gibility, as required in §300.306(a)(2), 
must contain a statement of-

(1) Whether the child has a specific 
learning disability; 

(2) The basis for making the deter
mination, including an assurance that 
the determination has b!len made in ac
cordance with §300.306(c)(l); 

(3) The relevant behavior, if any, 
noted during the observation of the 
child and the relationship of that be
havior to the child's academic func
tioning; 
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(4) The educationally relevant med
ical findings, if any; 

(5) Whether-
(i) The child does not achieve ade

quately for the child's age or to meet 
State-approved grade-level standards 
consistent with § 300.309(a)(l); and 

(ii)(A) The child does not make suffi
cient progress to meet age or State-ap
proved grade-level standards consistent 
with§ 300.309(a)(2)(i); or 

(B) The child exhibits a pattern of 
strengths and weaknesses in perform
ance, achievement, or both, relative to 
age, State-approved grade level stand
ards or intellectual development con
sistent with § 300.309(a)(2)(ii); 

(6) The determination of the group 
concerning the effects of a visual, hear
ing, motor disability, or an intellectual 
disability; emotional disturbance; cul
tural factors; environmental or eco
nomic disadvantage; or limited English 
proficiency on the child's achievement 
level; and 

(7) If the child has participated in a 
process that assesses the child's re
sponse to scientific, research-based 
intervention-

(i) The instructional strategies used 
and the student-centered data col
lected; and 

(ii) The documentation that the 
child's parents were notified about-

(A) The State's policies regarding the 
amount and nature of student perform
ance data that would be collected and 
the general education services that 
would be provided; 

(B) Strategies for increasing the 
child's rate of learning; and 

(C) The parents' right to request an 
evaluation. 

(b) Each group member must certify 
in writing whether the report reflects 
the member's conclusion. If it does not 
reflect the member's conclusion, the 
group member must submit a separate 
statement presenting the member's 
conclusions. 

(71 FR 46753, Aug. 14, 2006, as amended at 82 
FR 31913, July 11, 2017] 

INDIVIDUALIZED EDUCATION PROGRAMS 

§ 300.320 Definition of individualized 
education program. 

(a) General. As used in this part, the 
term individualized education program 
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or IEP means a written statement for 
each child with a disability that is de
veloped, reviewed, and revised in a 
meeting in accordance with §§300.320 
through 300.324, and that must in
clude-

(1) A statement of the child's present 
levels of academic achievement and 
functional performance, including-

(i) How the child's disability affects 
the child's involvement and progress in 
the general education curriculum (i.e., 
the same curriculum as for nondisabled 
children); or 

(ii) For preschool children, as appro
priate, how the disability affects the 
child's participation in appropriate ac
tivities; 

(2)(i) A statement of measurable an
nual goals, including academic and 
functional goals designed to-

(A) Meet the child's needs that result 
from the child's disability to enable 
the child to be involved in and make 
progress in the general education cur
riculum; and 

(B) Meet each of the child's other 
educational needs that result from the 
child's disability; 

(ii) For children with disabilities who 
take alternate assessments aligned to 
alternate academic achievement stand
ards, a description of benchmarks or 
short-term objectives; 

(3) A description of-
(i) How the qhild's progress toward 

meeting the annual goals described in 
paragraph (2) of this section will be 
measured; and · 

(ii) When periodic reports on the 
progress the child is making toward 
meeting the annual goals (such as 
through the use of quarterly or other 
periodic reports, concurrent with the 
issuance of report cards) will be pro
vided; 

(4) A statement of the special edu
cation and related services and supple
mentary aids and services, based on 
peer-reviewed research to the extent 
practicable, to be provided to the child, 
or on behalf of the child, and a state
ment of the program modifications or 
supports for school personnel that will 
be provided to enable the child-

(i) To advance appropriately toward 
attaining the annual goals; 

(ii) To be involved in and make 
progress in the· general education cur-
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riculum in accordance with paragraph 
(a)(l) of this section, and to participate 
in extracurricular and other nonaca
demic activities; and 

(iii) To be educated and participate 
with other children with disabilities 
and nondisabled children in the activi
ties described in this section; 

(5) An explanation of the extent, if 
any, to which the child will not partici
pate with nondisabled children in the 
regular class and in the activities de
scribed in paragraph (a)(4) of this sec
tion; 

(6)(i) A statement of any individual 
appropriate accommodations that are 
necessary to measure the academic 
achievement and functional perform
ance of the child on State and district
wide assessments consistent with sec
tion 612(a)(16) of the Act; and 

(ii) If the IEP Team determines that 
the child must take an alternate as
sessment instead of a particular reg
ular State or districtwide assessment 
of student achievement, a statement ()f 
why-

(A) The child cannot participate in 
the regular assessment; and 

(B) The particular alternate assess
ment selected is appropriate for the 
child; and 

(7) The projected date for the begin
ning of the services and modifications 
described in paragraph (a)(4) of this 
section, and the anticipated frequency, 
location, and duration of those services 
and modifications. 

(b) Transition services. Beginning not 
later than the first IEP to be in effect 
when the child turns 16, or younger if 
determined appropriate by the IEP 
Team, and updated annually, there
after, the IEP must include--

(1) Appropriate measurable postsec
ondary goals based upon age appro
priate transition assessments related 
to training, education, employment, 
and, where appropriate, independent 
living skills; and. 

(2) The transition services (including 
courses of study) needed to assist the 
child in reaching those goals. 

(c) Transfer of rights at age of majority. 
Beginning not later than one year be
fore the child reaches the age of major
ity under State law, the IEP must in
clude a statement that the child has 
been informed of the child's rights 



§300.321 

under Part B of the Act, if any, that 
will transfer to the child on reaching 
the age of majority under §300.520. 

(d) Construction. Nothing in this sec
tion shall be construed to require-

(1) That additional information be in
cluded in a child's IEP beyond what is 
explicitly required in section 614 of the 
Act; or 

(2) The IEP Team to include informa
tion under one component of a child's 
IEP that is already contained under 
another component of the child's IEP. 

(Authority: 20 U.S.C. 1414(d)(l)(A) and (d)(6)) 

[71 FR 46753, Aug. 14, 2006, as amended at 72 
FR 61307, Oct. 30, 2007] 

§ 300.321 IEP Team. 
(a) General. The public agency must 

ensure that the IEP Team for each 
child with a disability includes-

(1) The parents of the child; 
(2) Not less than one regular edu

cation teacher of the child (if the child 
is, or may be, participating in the reg
ular education environment); 

(3) Not less than one special edu
cation teacher of the child, or where 
appropriate, not less than one special 
education provider of the child; 

(4) A representative of the public 
agency who-

(i) Is qualified to provide, or super
vise the provision of, specially designed 
instruction to meet the unique needs of 
children with disabilities; 

(ii) Is knowledgeable about the gen
eral education curriculum; and 

(iii) Is knowledgeable about the 
availability of resources of the public 
agency. 

(5) An individual who can interpret 
the instructional implications of eval
uation results, who may be a member 
of the team described in paragraphs 
(a)(2) through (a)(6) of this section; 

(6) At the discretion of the parent or 
the agency, other individuals who have 
knowledge or special expertise regard
ing the child, including related services 
personnel as appropriate; and 

(7) Whenever appropriate, the child 
with a disability. 

(b) Transition services participants. (1) 
In accordance with paragraph (a)(7) of 
this section, the public agency must in
vite a child with a disability to attend 
the child's IEP Team meeting if a pur
pose of the meeting will be the consid-
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eration of the postsecondary goals for 
the child and the transition services 
needed to assist the child in reaching 
those goals under § 300.320(b ). 

(2) If the child does not attend the 
IEP Team meeting, the public agency 
must take other steps to ensure that 
the child's preferences and interests 
are considered. 

(3) To the extent appropriate, with 
the consent of the parents or a child 
who has reached the age of majority, in 
implementing the requirements of 
paragraph (b)(l) of this section, the 
public agency must invite a representa
tive of any participating agency that is 
likely to be responsible for providing 
or paying for transition services. 

(c) Determination of knowledge and 
special expertise. The determination of 
the knowledge or special expertise of 
any individual described in paragraph 
(a)(6) of this section must be made by 
the party (parents or public agency) 
who invited the individual to be a 
member of the IEP Team. 

(d) Designating a public agency rep
resentative. A public agency may des
ignate a public agency member of the 
IEP Team to also serve as the agency 
representative, if the criteria in para
graph (a)(4) of this section are satis
fied. 

(e) IEP Team attendance. (1) A mem
ber of the IEP Team described in para
graphs (a)(2) through (a)(5) of this sec
tion is not required to attend an IEP 
Team meeting, in whole or in part, if 
the parent of a child with a disability 
and the public agency agree, in writ
ing, that the attendance of the member 
is not necessary because the me.mber's 
area of the curriculum or related serv
ices is not being modified or discussed 
in the meeting. 

(2) A member of the IEP Team de
scribed in paragraph (e)(l) of this sec
tion may be excused from attending an 
IEP Team meeting, in whole or in part, 
when the meeting involves a modifica
tion to or discussion of the member's 
area of the curriculum or related serv
ices, if-

(i) The parent, in writing, and the 
public agency consent to the excusal; 
and 

(ii) The member submits, in writing 
to the parent and the IEP Team, input 
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into the· development of the IEP prior 
to the meeting. 

(f) Initial IEP Team meeting for child 
under Part C. In the case of a child who 
was previously served under Part C of 
the Act, ah invitation to the initial 
IEP Team meeting must, at the re
quest of the parent, be sent to the Part 
C service coordinator or other rep
resentatives of the Part C system to 
assist with the smooth transition of 
services. 
(Authority: 20 U.S.C. 1414(d)(l)(B}-(d)(l)(D)) 

[71 FR 46753, Aug. 14, 2006, as amended at 72 
FR 61307, Oct. 30, 2007] 

§ 300.322 Parent participation. 
(a) Public agency responsibility-gen

eral. Each public agency must take 
steps to ensure .that one or both of the 
parents of a child with a disability are 
present at .each IEP Team meeting or 
are afforded.' the opportunity to partici
pate, including-

(1) Notifying parents of the meeting 
early enough to ensure that they will 
have an opportunity to attend; and 

(2) Scheduling the meeting at a mu
tually agreed on time and place. 

(b) Information provided to parents. (1) 
The notice required under ·paragraph 
(a)(l) of this section must-

(i) Indicate the purpose, time, and lo
cation of the meeting and who will be 
in attendance; and 

(ii) Inform the parents of the provi
sions. in § 300.32l(a)(6) and (c) (relating 
to .the participation of other individ
uals on the IEP Team who have knowl
edge or special expertise about the 
child), .and § 300.321(f) (relating to the 
participation of the .Part C service .. co
ordinatqr or other representatives of 
the Part C system at the initial IEP 
Team meeting for a child previously 
served under Part C of the Act). 

(2) For a child with a disability be
ginning not later than the first IEP to 
be in effect when the child turns 16, or 
younger if determined appropriate by 
the IEP Team, the notice also must--

(i) Indicate-
(A) That . a purpose of the meeting 

will be the consideration of the post
secondary goals and transition services 
for the child, in accordance with 
§ 300.320(b); and 

(B) That the agency will invi.te the 
student; and 
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(ii) Identify any other agency that 
will be invited to send a representative. 

(c) Other methods to ensure parent par
ticipation. If neither parent can attend 
an IEP Team meeting, the public agen
cy must use other methods to ensure 
parent participation, including indi
vidual or conference telephone calls, 
consistent with § 300.328 (related to al
ternative means of meeting participa
tion). 

(d) Conducting an IEP Team meeting 
without a parent in attendance. A meet
ing may be conducted without a parent 
in attendance if the· public agency is 
unable to convince the parents that 
they should attend. In this case, the 
public agency must keep a record of its 
attempts toarrange a mutually agreed 
on time and place, such as--'-

(1) Detailed records of telephone calls 
made or attempted and the results of 
those calls; 

(2) Copies of correspondence sent to 
the parents and any responses received; 
and 

(3) Detailed records of visits made to 
the parent's home or place of employ
ment and the results of those visits. 

(e) Use of interpreters or other action, 
as appropriate. The public agency must 
take whatever action is necessary to 
ensure that the parent understands the 
proceedings of the IEP Team meeting, 
including arranging for an interpreter 
for parents with deafness or whose na
tive language is other than English. 

(f) Parent copy of child'slEP. The pub
lic agency must give the parent a copy 
of the child's IEP at no cost to the par
ent. 

(Authority: 20 U.S.C. 1414(d)(l)(B)(i)) 

§ 300.323 When IEPs must be in effect. 
(a) General. At the beginning of each 

school year, each public agency must 
have in effect, for each child with a dis.
ability within its jurisdiction, an IEP, 
as defined in §300.320. 

(b) IEP or IFSP for children aged three 
through five. (1) In the case of a child 
with a disability aged three through 
five (or, at .the .discretion of the SEA, a 
two-year-old child with a disability 
who will turn age three during the 
school year), the· IEP Team must con
sider an IFSP. that contains the IFSP 
content (inclti.ding the natural environ
ments statement) described in section 



§300.323 

636(d) of the Act and its implementing 
regulations (including an educational 
component that promotes school readi
ness and incorporates pre-literacy, lan
guage, and numeracy skills for children 
with IFSPs under this section who are 
at least three years of age), and that is 
developed in accordance with the IEP 
procedures under this part. The IFSP 
may serve as the IEP of the child, if 
using the IFSP as the IEP is-

(i) consistent with State policy; and 
(ii) Agreed to by the agency and the 

child's parents. 
(2) In implementing the requirements 

of paragraph (b)(l) of this section, the 
public agency must-

(i) Provide to the child's parents a 
detailed explanation of the differences 
between an IFSP and an IEP; and 

(ii) If the parents choose an IFSP, ob
tain written informed consent from the 
parents. 

(c) Initial IEPs; provision of services. 
Each public agency must ensure that---

(1) A meeting to develop an IEP for a 
child is conducted within 30 days of a 
determination that the child needs spe
cial education and related services; and 

(2) As soon as possible following de
velopment of the IEP, special edu
cation and related services are made 
available to the child· in accordance 
with the child's IEP. 

(d) Accessibility of child's IEP to teach
ers and others. Each public agency must 
ensure that---

(1) The child's IEP is accessible to 
each regular education teacher, special 
education teacher, related services pro
vider, and any other service provider 
who is responsible for its implementa
tion; and 

(2) Each. teacher and provider de
scribed in paragraph (d)(l) of this sec
tion is informed of-

(i) His or her specific responsibilities 
related to implementing the child's 
IEP; and 

(ii) The specific accommodations, 
modifications, and supports that must 
be provided for the child in accordance 
with the IEP. 

(e) IEPs for children who transfer pub
lic agencies in the same State. If a child 
with a disability (who had an IEP that 
was in effect in a previous public agen
cy in the same State) transfers to a 
new public agency in the same State, 
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and enrolls in a new school within the 
same school year, the new public agen
cy (in consultation with the parents) 
must provide F APE to the child (in
cluding services comparable to those 
described in the child's IEP from the 
previous public agency), until the new 
public agency either-

(1) Adopts the child's IEP from the 
previous public agency; or 

(2) Develops, adopts, and implements 
a new IEP that meets the applicable re
quirements in §§300.320 through 300.324. 

(f) IEPs for children who transfer from 
another State. If a child with a dis
ability (who had an IEP that was in ef
fect in a previous public agency in an
other State) transfers to a public agen
cy in a new State, and enrolls in a new 
school within the same school year, the 
new public agency (in consultation 
with the parents) must provide the 
child with FAPE (including services 
comparable to those described in the 
child's IEP from the previous public 
agency), until the new public agency-

(1) Conducts an evaluation pursuant 
to §§ 300.304 through 300.306 (if deter
mined to be necessary by the new pub
lic agency); and 

(2) Develops, adopts, and implements 
a new IEP, if appropriate, that meets 
the applicable requirements in §§ 300.320 
through 300.324. 

(g} Transmittal of records. To facili
tate the transition for a child described 
in paragraphs (e) and (f) of this sec
tion-

(1) The new public agency in which 
the child enrolls must take reasonable 
steps to promptly obtain the child's 
records, including the IEP and sup
porting documents and any other 
records relating to the provision of spe
cial education or related services to 
the child, from the previous public 
agency in which the child was enrolled, 
pursuant to 34 CFR 99.31(a)(2); and 

(2) The previous public agency in 
which the child was enrolled must take 
reasonable steps to promptly respond 
to the request from the new public 
agency. 

(Authority: 20 U.S.C. 1414(d)(2)(A}-(C)) 
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DEVELOPMENT OF IEP 

§ 300.324 Development, review, and re
vision of IEP. 

(a) Development of IEP-(1) General. In 
developing each child's IEP, the IEP 
Team must consider-

(i) The strengths of the child; 
(ii) The concerns of the parents for 

enhancing the education of their child; 
(iii) The results of the initial or most 

recent evaluation of the child; and 
(iv) The academic, developmental, 

and functional needs of the child. 
(2) Consideration of special factors. The 

IEP Team must-
(i) In the case of a child whose behav

ior impedes the child's learning or that 
of others, consider the use of positive 
behavioral interventions and supports, 
and other strategies, to address that 
behavior; 

(ii) In the case of a child with limited 
English proficiency, consider the lan
guage needs of the child as those needs 
relate to the child's IEP; 

(iii) In the case of a child who is blind 
or visually impaired, provide for in
struction in Braille and. the use of 
Braille unless the IEP Team deter
mines, after an evaluation of the 
child's reading and writing skills, 
needs, and appropriate reading and 
writing media (including an evaluation 
of the child's future needs for instruc
tion in Braille or the use of Braille), 
that instruction in Braille or the use of 
Braille is not appropriate for the child; 

(iv) Consider the communication 
needs of the child, and in the case of a 
child who is deaf or hard of hearing, 
consider the child's language and com
munication needs, opportunities for di
rect ·communications with peers and 
professional personnel in the child's 
language and communication mode, 
academic level, and full range of needs, 
including opportunities for direct in
struction in the child's language and 
communication mode; and 

(v) Consider whether the child needs 
assistive technology devices and serv
ices. 

(3) Requirement with respect to re_qular 
education teacher. A regular education 
teacher of a child with a disability, as 
a member of the IEP Team, must, to 
the extent appropriate, participate in 
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the development of the IEP of the 
child, including the determination of

(i) Appropriate positive behavioral 
interventions and supports and other 
strategies for the child; and 

(ii) Supplementary aids and services, 
program modifications, and support for 
school personnel consistent with 
§300.320(a)(4). 

(4) Agreement. (i) In making changes 
to a child's IEP after the annual IEP 
Team meeting for a school year, the 
parent of a child with a disability and 
the public agency ma,Y agree . not to 
convene an IEP Team meeting for the 
purposes of making those changes, and 
instead may develop a written docu
ment to amend or modify the child's 
current IEP. 

(ii) If changes are made to the. child's 
IEP in accordance with paragraph 
(a)(4)(i) of this section, the public agen
cy must ensure that. the child's IEP 
Team is informed of thos.e changes. 

(5) Consolidation of IEP Team meetings. 
To the extent possible, the public agen
cy must encourage the consolidation of 
reevaluation meetings for the child and 
other IEP Team meetings for the child. 

(6) Amendments. Changes to the IEP 
may be made either by the en tire IEP 
Team at an IEP .Team meeting, or as 
provided in paragraph (a)(4) of this sec
tion, by amending the IEP rather than 
by redrafting the entire IEP. Upon re
quest, a parent must be provided with 
a revised copy of the IEP with the 
amendments incorporated. 

(b) Review and revision .of IEPs-(1) 
General. Each public agency must en
sure that, subject to paragraphs (b)(2) 
and (b)(3) of this section, the IEP 
Team-

(i) Reviews the child's IEP periodi
cally, but not less than annually, to de
termine whether the annual goals for 
the child are being achieved; and 

(ii) Revises the IEP, as appropriate; 
to address-

(A) Any lack of expected progress to
ward the annual goals described in 
§300.320(a)(2), and in the general edu
cation curriculum, if appropriate; 

(B) The resul.ts of any reevaluation 
conducted under § 300.303; 

(C) Information about the child pro
vided to, or by, the parents, as de
scribed under §300.305(a)(2); 
. (D) The child's anticipated needs; or 
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(E) Other matters. 
(2) Consideration of special factors. In 

conducting a review of the child's IEP, 
the IEP Team must consider the spe
cial factors described in paragraph 
(a)(2) of this section. 

(3) Requirement with respect to regular 
education teacher. A regular education 
teacher of the child, as a member of 
the IEP Team, must, consistent with 
paragraph (a)(3) of this section, partici
pate in the review and revision of the 
IEP of the child. 

(c) Failure to meet transition objec
tives-(1) Participating agency failure. If 
a participating agency, other than the 
public agency, fails to provide the tran
sition services described in the IEP in 
accordance with § 300.320(b), the public 
agency must reconvene the IEP Team 
to identify alternative strategies to 
meet the transition objectives for the 
child set out in the IEP. 

(2) Construction. Nothing in this part 
relieves any participating agency, in
cluding a State vocational rehabilita
tion agency, of the responsibility to 
provide or pay for any transition serv
ice that the agency would otherwise 
provide to children with disabilities 
who meet the eligibility criteria of 
that agency. 

(d) Children with disabilities in adult 
prisons'---(1) Requirements that do not 
apply. The following requirements do 
not apply to children with disabilities 
who are convicted as adults under 
State law and incarcerated in adult 
prisons: 

(i) The requirements contained in 
section 612(a)(16) of the Act and 
§ 300.320(a)(6) (relating to participation 
of children with disabilities in general 
assessments). 

(ii) The requirements in § 300.320(b) 
(relating to transition planning and 
transition services) do not apply with 
respect to the children whose eligi
bility under Part B of the Act will end, 
because of their age, before they will be 
eligible to be released from prison 
based on consideration of their sen
tence and eligibility for early release. 

(2) Modifications of IEP or placement. 
(i) Subject to paragraph (d)(2)(ii) of 
this section, the IEP Team of a child 
with a disability who is convicted.as an 
adult under State law and incarcerated 
in an adult prison may modify the 
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child's IEP or placement if the State 
has demonstrated a bona fide security 
or compelling penological interest that 
cannot otherwise be accommodated. 

(ii) The requirements of §§ 300 .. 320 (re
lating to IEPs), and 300.114 (relating to 
LRE), do not apply with respect to the 
modifications described in paragraph 
(d)(2)(i) of this section. 

(Authority: 20 U.S.C. 1412(a)(l), 
1412(a)(12)(A)(i), 1414(d)(3), (4)(B), and (7); and 
1414(e)) 

[71 FR 46753, Aug. 14, 2006, as amended at 82 
FR 29761, June 30, 2017] 

§ 300.325 Private school placements by 
public agencies. 

(a) Developing IEPs. (1) Before a pub
lic agency places a child with a dis
ability in, or refers a child to, a private 
school or facility, the agency must ini
tiate and conduct a meeting to develop 
an IEP for the child in accordance with 
§§ 300.320 and 300.324. 

(2) The agency must ensure that a 
representative of the private school or 
facility attends the meeting. If the rep
resentative cannot attend, the agency 
must use other methods to ensure par
ticipation by the private school or fa
cility, including individual or con
ference telephone calls. 

(b) Reviewing and revising IEPs. (1) 
After a child with a disability enters a 
private school or facility, any meetings 
to review and revise the child's IEP 
may be initiated and conducted by the 
private school or facility at the discre
tion of the public agency. 

(2) If the private school or facility 
initiates and conducts these meetings, 
the public agency must ensure that the 
parents and an agency representative--

(i) Are involved in any decision about 
the child's IEP; and 

(ii) Agree to any proposed changes in 
the. IEP before those changes· are im
plemented. 

(c) Responsibility. Even if a private 
school or facility implements a child's 
IEP, responsibility for compliance with 
this part remains with the public agen
cy and the SEA. 

(Authority: 20 U.S.C. 1412(a)(10)(B)) 
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§ 300.326 [:Reserved] 

§ 300.327 Educational placements. 
Consistent with §300.50l(c), each pub

lic agency must ensure that the par
ents of each child with a disability are 
members of any group that makes deci
sions on the edu0ational placement of 
their child. 

(Authority: 20 U.S.C. 1414(e)) 

§ 300.328 Alternative means of meeting 
participation, 

When. conducting IEP Team meetings 
and placement meetings pursuant to 
this subpart, and subpart E of this 
part, and carrying out administrative 
matters. under section 615 of the Act 
(such as scheduling, exchange of wit
ness lists, and status conferences), the 
parent of a child with a disability and 
a public agency may agree to use alter
native means of meeting participation, 
such as video conferences and con
ference calls. 

(Authority: 20 U.S.C. 1414(f)) 

Subpart E-ProceduraL Safeguards 
· Due Process Proc.edures for 

. Parents and Children 

§ 300.500 Responsibility of SEA and 
other public agencies. 

· Each SEA must ensure that each 
public agency establishes, maintains, 
and implements procedural safeguards 
that meet the requirements of§§300.500 
through 300.536. 

(Authority: 20 U.S.C. 1415(a)) 

§ 300.501 Opportunity to examine 
records; parent participation· in 
meetings. 

(a) Opportunity to examine records. 
The parents Of a child with a disability 
must be affortled, in accordance with 
the procedures of §§ 300.613 through 
300.621, an opportunity to inspect and 
review all education' records with re
spect to-

(1) The identification, evaluation, 
and educational placement of the child; 
and 

(2) The provision of F APE to the 
child. 

(b) Parent participation in meetings. (1) 
The parents of a child with a disability 
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must be afforded an opportunity to 
participate in meetings with respect 
to- · 

(i) The identification, evaluation, 
and educational placement of the child; 
and 

(ii) The provision of F APE t<,J the 
child. 

(2) Each public agency must provide 
notice consistent with § 300.322(a)(l) 
and (b)(l) to ensure that parents of 
children with disabilities have the op
portunity to participate in meetings 
described in paragraph (b)(l) of this 
section. 

(3) A meeting. does not include infor
mal or unscheduled conversations. in
volving public agency personnel and 
conversations on issues such as teach
ing methodology, lesson plans, or coc 
ordination of service prov1s10n. A 
meeting also does not include pre
paratory activities .that public agency 
personnel engage in .to develop a pro
posal or response to a parent proposal 
that will be discussed at a lat.er meet
ing. 

(c) Parent involvement in placement. de
cisions. (1) Each public.agency must en
sure that a parent of each child with a 
disability is. a member of any group 
that makes decisions on the edu
cational placement of the parent's 
child. 

(2) In implementing the requirements 
of paragraph (c)(l) of this section, the 
public agency must use procedures con
sistent with the procedures described 
in§ 300.322(a) through (b)(l). 

(3) If neither parent can participate 
in a meeting in which a decision is to 
be made relating to the educational 
placement of their child, the. public 
agency must use other .methods to en
sure their. participation, including indi
vidual or conference telephone calls, or 
video conferencing. 

(4) A placement decision may be 
made by a group without the involve
ment of a parent, ifthe public agency 
is unable to obtain the parent's partici
pation in the decision. In this case, the 
public agency must have a record of its 
attempt to ensure their involvement. 

(Authority: 20 U.S.C. 1414(e), 1415(b)(l)) 
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§ 300.502 Independent 
evaluation. 

educational 

(a) General. (1) The parents of a child 
with a disability have the right under 
this part to obtain an independent edu
cational evaluation of the child, sub
ject to paragraphs (b) through (e) of 
this section. 

(2) Each public agency must provide 
to parents, upon request for an inde
pendent educational evaluation, infor
mation about where an independent 
educational evaluation may be ob
tained, and the agency criteria applica
ble for independent educational evalua
tions as set forth in paragraph (e) of 
this section. 

(3) For the purposes of this subpart
(i) Independent educational evaluation 

means an evaluation conducted b:9" a 
qualified examiner who is not em
ployed by the public agency responsible 
for the education of the child in ques
tion; and 

(ii) Public expense means that the 
public agency either pays for the full 
cost of the evaluation or ensures that 
the evaluation is otherwise provided at 
no cost to the parent, consistent with 
§ 300.103. 

(b) Parent right to evaluation at public 
expense. (1} A parent has the right to an 
independent educational evaluation at 
public expense if the parent disagrees 
with an evaluation obtained by the 
public agency, subject to the condi
tions in paragraphs (b)(2) through (4) of 
this section. 

(2) If a parent requests an inde
pendent educational evaluation at pub
lic expense, the public agency must, 
without unnecessary delay, either-

(i) File a due process complaint to re
quest a hearing to show that its eval
uation is appropriate; or 

(ii) Ensure that an independent edu
cational evaluation is provided at pub
lic expense, unless the agency dem
onstrates in a hearing pursuant to 
§§300.507 through 300.513 that the eval
uation obtained by the parent did not 
meet agency criteria. 

(3) If the public agency files a due 
process complaint notice to request a 
hearing and the final decision is that 
the agency's evaluation is appropriate, 
the parent still has the right to an 
independent educational evaluation, 
but not at public expense. 
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(4) If a parent requests an inde
pendent educational evaluation, the 
public agency may ask for the parent's 
reason why he or she objects to the 
public evaluation. However, the public 
agency may not require the parent to 
provide an explanation and may not 
unreasonably delay either providing 
the independent educational evalua
tion at public expense or filing a due 
process complaint to request a due 
process hearing to defend the public 
evaluation. 

(5) A parent is entitled to only one 
independent educational evaluation at 
public expense each time the public 
agency conducts an evaluation with 
which the parent disagrees. 

(c) Parent-initiated evaluations. If the 
parent obtains an independent edu
cational evaluation at public expense 
or shares with the public agency an 
evaluation obtained at private expense, 
the results of the evaluation-

(1) Must be considered by the public 
agency, if it meets agency criteria, in 
any decision made with respect to the 
provision of F APE to the child; and 

(2) May be presented by any party as 
evidence at a hearing on a due process 
complaint under subpart E of this part 
regarding that child. 

(d) Requests for evaluations by hearing 
officers. If a hearing officer requests an 
independent educational evaluation as 
part of a hearing on a due process com
plaint, the cost of the evaluation must 
be at public expense. 

(e) Agency criteria. (1) If an inde
pendent educational evaluation is at 
public expense, the criteria under 
which the evaluation is obtained, in
cluding the location. of the evaluation 
and the qualifications of the examiner, 
must be the same as the criteria that 
the public agency uses when it initi
ates an evaluation, to the extent those 
criteria are consistent with the par
ent's right to an independent edu
cational evaluation. 

(2) Except for the criteria described 
in paragraph (e)(l) of this section, a 
public agency may not impose condi
tions or timelines related to obtaining 
an independent educational evaluation 
at public expense. 

(Authority: 20 U.S.C. 1415(b)(l) and (d)(2)(A)) 
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§ 800.508 Prior notice by the public 
agency; content of notice. 

(a) Notice. Written notice that meets 
the requirements of paragraph (b) of 
this section must be given to the par
ents of a child with a disability a rea
sonable time before the public agen
cy-

(1) Proposes to initiate or change the 
identification, evaluation, or edu
cational placement of the child or the 
provision of F APE to the child; or 

(2) Refuses to initiate or change the 
identification, · evaluation, or edu
cational placement of the child or the 
provision of F APE to the child. 

(b) Content of notice. The notice re
quired under paragraph (a) of this sec
tion must include-

(1) A description of the action pro
posed or refused by the agency; 

(2) An explanation of why the agency 
proposes or refuses tci take the action; 

(3) A description of each evaluation 
procedure, assessment, record, or re
port the agency used as a basis for the 
proposed or refused action; 

(4) A statement that the parents of a 
child with a disability have protection 
under the procedural safeguards of this 
part and, if this notice ts not an initial 
referral for evaluation, the means by 
which a copy of a description of the 
procedural safeguards can be obtained; 

(5) Sources for parents to contact to 
obtain assistance in understanding the 
provisions of this part; 

(6) .A description of other options 
that the IEP Team considered and the 
reasons why those options were re
jected; and 

(7) A description of other factors that 
are relevant to the agency's proposal 
or refusal. 

(c) Notice in understandable language. 
(1) The notice required under para
graph (a) of this section must be-

(i) Written in language understand
able to the .general public; and 

(ii) Provided in the native language 
of the parent or other mode of commu
nication used bY the parent, unless it is 
clearly not feasible to do so. 

(2) If the native language or other 
mode of .communication of the parent 
is not a written language, the public 
agency must take steps to ensure-

(i) That the notice is translated oral
ly or by other means to the parent in 
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his or her native language or other 
mode of communication; 

(ii) That the parent understands the 
content of the notice; and 

(iii) That there is written evidence 
that the requirements in paragraphs 
(c)(2)(i) and (ii) of this section nave 
been met. 

(Authority: 20 U.S.C. 1415(b)(3) and (4), 
1415(0)(1), 1414(b)(l)) 

§ 800.504 Procedural safeguards no
tice. 

(a) General. A copy of the procedural 
safeguards available to the parents of a 
child with a disability must be given to 
the parents only one time a school 
year, except that a copy also must be 
given to the parents--

(1) Upon initial referral or parent re
quest for evaluation; 

(2) Upon receipt of the first State 
complaint under §§ 300.151 through 
300.153 and upon receipt of the first due 
process complaint under § 300.507 in a 
school year;· 

(3) In accordance with the discipline 
procedures in §300.530(h); and 

(4) Upon request by a parent. 
(b) Internet Web site. A public agency 

may place a current copy of the. proce
dural safeguards notice on its Internet 
Web site if a Web site exists. 

(c) Contents. The procedural safe
guards notice must include a full expla
nation of all of the procedural safe
guards available under §300.148, 
§§300.151 through 300.153, §300.300, 
§§ 300.502 through 300.503, §§ 300.505 
through 300.518, §§300.530 through 
300.536 and §§ 300.610 through 300.625 re
lating to-

(1) Independent educational evalua-
tions; 

(2) Prior written notice; 
(3) Parental consent; 
(4) Access to education records; 
(5) Opportunity to present and re

solve complaints through the due proc
ess complaint and State complaint pro
cedures, including-

(i) The time period in which to file a 
complaint; 

(ii) The opportunity for the agency. to 
resolve the complaint; and 

(iii) The difference between the due 
process complaint and the State com
plaint procedures, including the juris
diction of each procedure, what issues 
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may be raised, filing and decisional 
timelines, and relevant procedures; 

(6) The availability of mediation; 
(7) The child's placement during the 

pendency of any due process complaint; 
(8) Procedures for students who are 

subject to placement in an interim al
ternative educational setting; 

(9) Requirements for unilateral place
ment by parents of children in private 
schools at public expense; 

(10) Hearings on due process com
plaints, including requirements for dis
closure of evaluation results and rec
ommendations; 

(11) State-level appeals (if applicable 
in the State); 

(12) Civil actions, including the time 
period in which to file those actions; 
and 

(13) Attorneys' fees. 
(d) Notice in understandable language. 

The notice required under paragraph 
(a} of this section must meet the re
quirements of §300.503(c). 

(Approved by the Office of Management and 
Budget under control number 1820-0600) 

(Authority: 20 U.S.C. 1415(d)) 

[71 FR 46753, Aug. 14, 2006, as amended at 72 
FR 61307, Oct. 30, 2007] 

§ 300.505 Electronic mail. 
A parent of a child with a disability 

may elect to receive notices required 
by §§ 300.503, 300.504, and 300.508 by an 
electronic mail communication, if the 
public agency makes that option avail
able. 
(Authority: 20 U.S.C. 1415(n)) 

§ 300.506 Mediation. 
(a) General. Each public agency must 

ensure that procedures are established 
and implemented to allow parties to 
disputes involving any matter under 
this part, including matters arising 
prior to the filing of a due process com
plaint, to resolve disputes through a 
mediation process. 

(b) Requirements. The procedures 
must meet the following requirements: 

(1) The procedures must ensure that 
the mediation proces&-

(i) Is voluntary on the part of the 
parties; 

(ii) Is not used to deny or delay a par
ent's right to a hearing on the parent's 
due process complaint, or to deny any 
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other rights afforded under Part B of 
the Act; and 

(iii) Is conducted by a qualified and 
impartial mediator who is trained in 
effective mediation techniques. 

(2) A public agency may establish 
procedures to offer to parents and 
schools that choose not to use the me
diation process, an opportunity to 
meet, at a time and location conven
ient to the parents, with a disin
terested party-

(i) Who is under contract with an ap
propriate alternative dispute resolu
tion entity, or a parent training and 
information center or community par
ent resource center in the State estab
lished under section 671 or 672 of the 
Act; and 

(ii) Who would explain the benefits 
of, and encourage the use of, the medi
ation process to the parents. 

(3)(i) The State must maintain a list 
of individuals who are qualified medi
ators and knowledgeable in laws and 
regulations relating to the provision of 
special education and related services. 

(ii) The SEA must select mediators 
on a random, rotational, or other im
partial basis. 

(4) The State must bear the cost of 
the mediation process, including the 
costs of meetings described in para
graph (b)(2) of this section. 

(5) Each session in the mediation 
process must be scheduled in a timely 
manner and must be held in a location 
that is convenient to the parties to the 
dispute. 

(6) If the parties resolve a dispute 
through the mediation process, the 
parties must execute a legally binding 
agreement that sets forth that resolu
tion and that-

(i) States that all discussions that 
occurred during the mediation process 
will remain confidential and may not 
be used as evidence in any subsequent 
due process hearing or civil proceeding; 
and 

(ii) Is signed by both the parent and 
a representative of the agency who has 
the authority to bind such agency. 

(7) A written, signed mediation 
agreement under this paragraph is en
forceable in any State court of com
petent jurisdiction or in a district 
court of the United States. 
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(8) Discussions that occur during the 
mediation process must be confidential 
and may not be used as evidence in any 
subsequent due process hearing or civil 
proceeding of any Federal court or 
State court of a State receiving assist
ance under this part. 

(c) Impartiality of mediator. (1) An in
dividual who serves as a mediator 
under this part-

(i) May not be an employee of the 
SEA or the LEA that is involved in the 
education or care of the child; and 

(ii) Must not have a personal or pro
fessional interest that conflicts with 
the person's objectivity. 

(2) A person who otherwise qualifies 
as a mediator is not an employee of an 
LEA or State agency described under 
§300.228 solely because he or she is paid 
by the agency to serve as a mediator. 

(Approved by the Office of Management and 
Budget under control number 1820-0600) 

(Authority: 20 U.S.C. 1415(e)) 

[71 FR 46753, Aug. 14, 2006, as amended at 72 
FR 61307, Oct. 30, 2007] 

§300.507 Filing a due process com
plaint. 

(a) General. (1) A parent or a public 
agency may file a due process com
plaint on any of the matters described 
in § 300.503(a)(l) and (2) (relating to the 
identification, evaluation or edu
cational placement of a child with a 
disability, or the provision of FAPE to 
the child). 

(2) The due process complaint must 
allege a violation that occurred not 
more than two years before the date 
the parent or public agency knew or 
should have known about the alleged 
action that forms the basis of the due 
process complaint, or, if the State has 
an explicit time limitation for filing a 
due process complaint under this part, 
in the time allowed by that State law, 
except that the exceptions to the 
timeline described in § 300.511(f) apply 
to the timeline in this section. 

(b) Information for parents. The public 
agency must inform the parent of any 
free or low-cost legal and other rel
evant services available in the area if-

(1) The parent requests the informa
tion; or 
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(2) The parent or the agency files a 
due process complaint under this sec
tion. 

(Approved by the Office of Management and 
Budget under control number 1820--0600) 

(Authority: 20 U.S.C. 1415(b)(6)) 

§ 300.508 Due process complaint. 
(a) General. (1) The public agency 

must have procedures that require ei
ther party, or the attorney rep
resenting a party, to provide to the 
other party a due process complaint 
(which must remain confidential). 

(2) The party filing a due process 
complaint must forward a copy of the 
due process complaint to the SEA. 

(b) Content of complaint. The due proc
ess complaint required in paragraph 
(a)(l) of this section must include-

(1) The name of the child; 
(2) The address of the residence of the 

child; 
(3) The name of the school the child 

is attending; 
(4) In the case of a homeless child or 

youth (within the meaning of section 
725(2) of the McKinney-Vento Homeless 
Assistance Act (42 U.S.C. 11434a(2)), 
available contact information for the 
child, and the name of the school the 
child is attending; 

(5) A description of the nature of the 
problem of the child relating to the 
proposed or refused initiation or 
change, including facts relating to the 
problem; and 

(6) A proposed resolution of the prob
lem to the extent known and available 
to the party at the time. 

(c) Notice .required before a hearing.on 
a due process complaint. A party may 
not have a hearing on a due process 
complaint until the party, or the attor
ney representing the party, files a due 
process complaint that meets the re
quirements of paragraph (b) of this sec
tion. 

(d) Sufficiency of complaint. (1) The 
due process complaint required bY this 
section must be deemed sufficient un
less the party receiving the due process 
complaint notifies .the hearing officer 
and the other party in writing, within 
15 days of receipt of the due process 
complaint, that the receiving party be
lieves the due process complaint does 
not meet the requirements in para
graph (b) of this section. 
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(2) Within five days of receipt of noti
fication under paragraph (d)(l) of this 
section, the hearing officer must make 
a determination on the face of the due 
process complaint of whether the due 
process complaint meets the require
ments of paragraph (b) of this section, 
and must immediately notify the par
ties in writing of that determination. 

(3) A party may amend its due proc
ess complaint only if-

(i) The other party consents in writ
ing to the amendment and is given the 
opportunity to resolve the due process 
complaint through a meeting held pur
suant to §300.510; or 

(ii) The hearing officer grants per
mission, except that the hearing officer 
may only grant permission to amend at 
any time not later than five days be
fore the due process hearing begins. 

(4) If a party files an amended due 
process complaint, the timelines for 
the resolution meeting in § 300.510(a) 
and the time period to resolve in 
§ 300.510(b) begin again with the filing 
of the amended due process complaint. 

(e) LEA response to a due process com
plaint. (1) If the LEA has not sent a 
prior written notice under §300.503 to 
the parent regarding the subject mat
ter contained in the parent's due proc
ess complaint, the LEA must, within 10 
days of receiving the due process com
plaint, send to the parent a response 
that includes-

(i) An explanation of why the agency 
proposed or refused to take the action 
raised in the due process complaint; 

(ii) A description of other options 
that the IEP Team considered and the 
reasons why those options were re
jected; 

(iii) A description of each evaluation 
procedure, assessment, record, or re
port the agency used as the basis for 
the proposed or refused action; and 

(iv) A description of the other factors 
that are relevant to the agency's pro
posed or refused action. 

(2) A response by an LEA under para
graph (e)(l) of this section shall not be 
construed to preclude the LEA from as
serting that the parent's due process 
complaint was insufficient, where ap
propriate. 

(f) Other party response to a due proc
ess complaint. Except as provided in 
paragraph (e) of this section, the party 
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receiving a due process complaint 
must, within 10 days of receiving the 
due process complaint, send to the 
other party a response that specifically 
addresses the issues raised in the due 
process complaint. 

(Authority: 20 U.S.C. 1415(b)(7), 1415(c)(2)) 

§ 300.509 Model forms. 

(a) Each SEA must develop model 
forms to assist parents and public 
agencies in filing a due process com
plaint in accordance with §§ 300.507(a) 
and 300.508(a) through (c) and to assist 
parents and other parties in filing a 
State complaint under §§ 300.151 
through 300.153. However, the SEA or 
LEA may not require the use of the 
model forms. 

(b) Parents, public agencies, and 
other parties may use the appropriate 
model form described in paragraph (a) 
of this section, or another form or 
other document, so long as the form or 
document that is used meets, as appro
priate, the content requirements in 
§ 300.508(b) for filing a due process com
plaint, or the requirements in 
§ 300.153(b) for filing a State complaint. 

(Authority: 20 U.S.C. 1415(b)(8)) 

§ 300.510 Resolution process. 

(a) Resolution meeting. (1) Within 15 
days of receiving notice of the parent's 
due process complaint, and prior to the 
initiation of a due process hearing 
under § 300.511, the LEA must convene a 
meeting with the parent and the rel
evant member or members of the IEP 
Team who have specific knowledge of 
the facts identified in the due process 
complaint that-

(i) Includes a representative of the 
public agency who has decision-making 
authority on behalf of that agency; and 

(ii) May not include an attorney of 
the LEA unless the parent is accom
panied by an attorney. 

(2) The purpose of the meeting is for 
the parent of the child to discuss the 
due process complaint, and the facts 
that form the basis of the due process 
complaint, so that the LEA has the op
portunity to resolve the dispute that is 
the basis for the due process complaint. 

(3) The meeting described in para
graph (a)(l) and (2) of this section need 
not be held if-
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(i) The parent and the LEA agree in 
writing to waive the meeting; or 

(ii) The parent and the LEA agree to 
use the mediation process described in 
§ 300.506. 

(4) The parent and the LEA deter
mine the relevant members of the IEP 
Team to attend the meeting. 

(b) Resolution period. (1) If the LEA 
has not resolved the due process com
plaint to the satisfaction of the parent 
within 30 days of the receipt of the due 
process complaint, the due process 
hearing may occur. 

(2) Except as provided in paragraph 
(c) of this section, the timeline for 
issuing a final decision under § 300.515 
begins at the expiration of this 30-day 
period. 

(3) Except where the parties have 
jointly agreed to waive the resolution 
process or to use mediation, notwith
standing paragraphs (b}(l) and (2) .of 
this section, the failure of the parent 
filing a due process complaint to par
ticipate in the resolution meeting will 
delay the timelines for the resolution 
process and due process hearing until 
the meeting is held. 

(4) If the LEA is unable to obtain the 
participation of the parent in the reso
lution meeting after reasonable efforts 
have been made (and documented using 
the procedures in § 300.322(d)), the LEA 
may, at the conclusion of the 30-day 
period, request that a hearing officer 
dismiss the parent's due process com
plaint. 

(5) If the LEA fails to hold the resolu
tion meeting specified in paragraph (a) 
of this section within 15 days of receiv
ing notice of a parent's due process 
complaint or fails to participate in the 
resolution meeting, the parent may 
seek the intervention of a hearing offi
cer to begin the due process hearing 
time line. 

(c) Adjustments to 30-day resolution pe
riod. The 45-day timeline for the due 
process hearing in §300.515(a) starts the 
day after one of the following events: 

(1) Both parties agree in writing to 
waive the resolution meeting; · 

(2) After either the mediation or res
olution meeting starts but before the 
end of the 30-day period, the parties 
agree in writing that no agreement is 
possible; 
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(3) If both parties agree in writing to 
continue the mediation at the end of 
the 30-day resolution period, but later, 
the parent or public agency withdraws 
from the mediation process. 

(d) Written settlement agreement. If a 
resolution to the dispute is reached at 
the meeting described in paragraphs 
(a)(l) and (2) of this section, the parties 
must execute a legally binding agree
ment that is-

(1) Signed by both the parent and a 
representative of the agency who has 
the authority to bind the agency; and 

(2) Enforceable in any State court of 
competent jurisdiction or in a district 
court of the United States, or, by the 
SEA, if the State has other mecha
nisms or procedures that permit par
ties to seek enforcement of resolution 
agreements, pursuant to §300.537. 

(e) Agreement review period. If the par
ties execute an agreement pursuant to 
paragraph (d) of this section, a party 
may void the agreement within 3 busi
ness days of the agreement's execution. 

(Authority: 20 U.S.C. 1415(f)(l)(B)) 

[71 FR 46753, Aug. 14, 2006, as amended at 72 
FR 61307, Oct. 30, 2007] 

§ 300.511 Impartial due process hear· 
ing. 

(a) General. Whenever a due process 
complaint is received under § 300.507 or 
§300.532, the parents or the LEA inc 
volved in the dispute must have an op
portunity for an impartial due process 
hearing, consistent with the procedures 
in§§ 300.507, 300.508, and 300.510. 

(b) Agency responsible for conducting 
the due process hearing. The hearing de
scribed in paragraph (a) of this section 
must be conducted by the SEA or the 
public agency directly responsible for 
the education of the child, as deter
mined under State statute, State regu
lation, or a written policy of the SEA. 

(c) Impartial hearing officer. (1) At a 
minimum, a hearing officer-

(i) Must not be-
(A) An employee of the SEA or the 

LEA that is involved in the education 
or care of the child; or 

(B) A person having a personal or 
professional interest that conflicts 
with the person's objectivity in the 
hearing; 
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(ii) Must possess knowledge of, and 
the ability to understand, the provi
sions of the Act, Federal and State reg
ulations pertaining to the Act, and 
legal interpretations of the Act by Fed
eral and State courts; 

(iii) Must possess the knowledge and 
ability to conduct hearings in accord
ance with appropriate, standard legal 
practice; and 

(iv) Must possess the knowledge and 
ability to render and write decisions in 
accordance with appropriate, standard 
legal practice. 

(2) A person who otherwise qualifies 
to conduct a hearing under paragraph 
(c)(l) of this section is not an employee 
of the agency solely because he or she 
is paid by the agency to serve as a 
hearing officer. 

(3) Each public agency must keep a 
list of the persons who serve as hearing 
officers. The list must include a state
ment of the qualifications of each of 
those persons. 

(d) Subject matter of due process hear
ings. The party requesting the due 
process hearing may not raise issues at 
the due process hearing that were not 
raised in the due process complaint 
filed under § 300.508(b ), unless the other 
party agrees otherwise. 

(e) Timeline for requesting a hearing. A 
parent or agency must request an im
partial hearing on their due process 
complaint within two years of the date 
the parent or agency knew or should 
have known about the alleged action 
that forms the basis of the due process 
complaint, or if the State has an ex
plicit time limitation for requesting 
such a due process hearing under this 
part, in the time allowed by that State 
law. 

(f) Exceptions to the timeline. The 
timeline described in paragraph (e) of 
this section does not apply to a parent 
if the parent was prevented from filing 
a due process complaint due to-

(1) Specific misrepresentations by 
the LEA that it had resolved the prob
lem forming the basis of the due proc
ess complaint; or 

(2) The LEA's withholding of infor
mation from the parent that was re-
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quired under this part to be provided to 
the parent. 

(Approved by the Office of Management and 
Budget under control number 1820-0600) 

(Authority: 20 U.S.C. 1415(f)(l)(A), 
1415(f)(3)(A)-(D)) 

§ 300.512 Hearing rights. 
(a) General. Any party to a hearing 

conducted pursuant to §§ 300.507 
through 300.513 or §§ 300.530 through 
300.534, or an appeal conducted pursu
ant to § 300.514, has the right to-

(1) Be accompanied and advised by 
counsel and by individuals with special 
knowledge or training with respect to 
the problems of children with disabil
ities, except that whether parties have 
the right to be represented by non-at
torneys at due process hearings is de
termined under State law; 

(2) Present evidence and confront, 
cross-examine, and compel the attend
ance of witnesses; 

(3) Prohibit the introduction of any 
evidence at the hearing that has not 
been disclosed to that party at least 
five business days before the hearing; 

(4) Obtain a written, or, at the option 
of the parents, electronic, verbatim 
record of the hearing; and 

(5) Obtain written, or, at the option 
of the parents, electronic findings of 
fact and decisions. 

(b) Additional disclosure of information. 
(1) At least five business days prior to 
a hearing conducted pursuant to 
§ 300.511(a), each party must disclose to 
all other parties all evaluations com
pleted by that date and recommenda
tions based on the offering party's 
evaluations that the party intends to 
use at the hearing. 

(2) A hearing officer may bar any 
party that fails to comply with para
graph (b)(l) of this section from intro
ducing the relevant evaluation or rec
ommendation at the hearing without 
the consent of the other party. 

(c) Parental rights at hearings. Parents 
involved in hearings must be given the 
right to-

(1) Have the child who is the subject 
of the hearing present; 

(2) Open the hearing to the public; 
and 

(3) Have the record of the. hearing and 
the findings of fact and decisions de
scribed in paragraphs (a)(4) and (a)(5) of 
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this section provided at no cost to par
ents. 

(Authority: 20 U.S.C. 1415(f)(2), 1415(h)) 

[71 FR 46753, Aug. 14, 2006, as amended at 73 
FR 73027, Dec. 1, 2008] 

§ 300.513 Hearing decisions. 

(a) Decision of hearing officer on the 
provision of FAPE. (l) Subject to para
graph (a)(2) of this section, a hearing 
officer's d.etermination of whether a 
child received. FAPE must be based on 
substantive grounds. 

(2) In matters alleging a procedural 
violation, a hearing officer may find 
that a child did not receive a FAPE 
only if the procedural inadequacies-

(i) Impeded the child's right to a 
FAPE; 

(ii) Significantly impeded the par
ent's opportunity to participate in the 
decision-making process regarding the 
provision of a FAPE to the parent's 
child; or 

(iii) Caused a deprivation of edu
cational benefit. 

(3) Nothing in paragraph (a) of this 
section shall be construed to preclude a 
hearing officer from ordering an LEA 
to comply with procedural require
ments under§§ 300.500 through 300.536. 

(b) Construction clause. Nothing in 
§§300.507 through 300.513 shall be con
strued to affect the right of a parent to 
file an appeal of the due. process hear
ing decision with the SEA under 
§300.514(b), if a State ·1evel appeal is 
available. 

(c) Separate request for a due process 
hearing. Nothing in §§300.500 through 
300.536 shall be construed to preclude a 
parent from filing a separate due proc
ess complaint on an issue separate 
from a due process complaint already 
filed. 

(d) Findings and decision to advisory 
panel and general public; The public 
agency, after deleting any personally 
identifiable information, must-

(1) Transmit the findings and deci
sions referred. to in § 300.512(a)(5) to the 
State advisory panel established under 
§300.167; and 

(2) Make those findings and decisions 
available to the public. 

(Authority: 20 U .,S.C. 1415(f)(3)(E) and CB'), 
1415(h)(4), 1415(0)) 
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§ 300.514 Finality of. decision; appeal; 
impartial review. 

(a) Finality of hearing decision. A deci
sion made in a hearing conducted pur
suant to §§ 300.507 through 300.513 or 
§§ 300.530 through 300.534 is final, except 
that any party involved in the hearing 
may appeal the decision under the pro
visions of paragraph (b) of this section 
and § 300.516. 

(b) Appeal of decisions; impartial re
view. (1) If the hearing required by 
§ 300.511 is conducted by a public agen
cy other than the SEA. any party ag
grieved by the findings and decision in 
the hearing may appeal to the SEA. 

(2) If there is an appeal, the SEA 
must conduct an impartial review of 
the findings and decision appealed. The 
official conducting the review must-

(i) Examine the entire hearing 
record; 

(ii) Ensure that the procedures at the 
hearing were consistent with the re
quirements of due process; 

(iii) Seek additional evidence if nec
essary. If a hearing is held to receive 
additional evidence, the rights in 
§ 300.512 apply; 

(iv) Afford the parties an opportunity 
for oral or written argument, or both, 
at the discretion of the reviewing offi-
ci~; . 

(v) Make an independent decision on 
completion of the review; and 

(vi) Give a copy of the written, or, at 
the option of the parents, electronic 
findings of fact . and decisions to the 
parties. 

(c) Findings and decision to advisory 
panel and general public. The SEA, after 
deleting any personally identifiable in
formation, must-

(1) Transmit the findings and deci
sions referred to in paragraph (b)(2)(vi) 
of this section to the State advisory 
panel established under § 300.167; and 

(2) Make· those findings and decisions 
available to the public. 

(d) Finality of review decision. The de
cision made. by the reviewing official .is 
final unless a party brings a civil ac
tion under § 300.516. 

(Authority: 20 U.S.C. 1415(g) and (h)(4), 
1415(i)(l)(A), 1415(i)(2)) 
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§ 300.515 Timelines and convenience of 
hearings and reviews. 

(a) The public agency must ensure 
that not later than 45 days after the ex
piration of the 30 day period under 
§ 300.510(b), or the adjusted time periods 
described in§ 300.510(c)-

(1) A final decision is reached in the 
hearing; and 

(2) A copy of the decision is mailed to 
each of the parties. 

(b) The SEA must ensure that not 
later than 30 days after the receipt of a 
request for a review-

(1) A final decision is reached in the 
review; and 

(2) A copy of the decision is mailed to 
each of the parties. 

(c) A hearing or reviewing officer 
may gTant specific extensions of time 
beyond the periods . set out in para
graphs (a) and (b) bf this section at the 
request of either party. 

(d) Each hearing and each review in
volving oral arguments must be con
ducted at a time and place that is rea
sonably convenient to the parents and 
child involved. 

(Authority: 20 U.S.C. 1415(f)(l)(B)(ii), 1415(g), 
1415(i)(l)) 

§ 300.516 Civil action. 

(a) General. Any party aggrieved by 
the findings and decision made under 
§§ 300.507 through 300.513 or §§ 300.530 
through 300.534 who does not have the 
right to an appeal under § 300.514(bJ, 
and any party aggrieved by the find
ings and decision under § 300.514(b), has 
the right to bring a civil action with 
respect to the due process complaint 
notice requesting a due process hearing 
under § 300.507 or §§ 300.530 through 
300.532. The action may be brought in 
any State court of competent jurisdic
tion or in a district court of the United 
States without regard to the amount in 
controversy. 

(b) Time limitation. The party bringing 
the action shall have 90 days from the 
date of the decision of the hearing offi
cer or, if applicable, the decision of the 
State review official, to file a civil ac
tion, or, if the State has an explicit 
time limitation for bringing civil ac
tions under Part B of the Act, in the 
time allowed by that State law. 
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(c) Additional requirements. In any ac
tion brought under paragraph (a) of 
this section, the court-

(1) Receives the records of the admin
istrative proceedings; 

(2) Hears additional evidence at the 
request of a party; and 

(3) Basing its decision on the prepon
derance of the evidence, grants the re
lief that the court determines to be ap
propriate. 

(d) Jurisdiction of district courts. The 
district courts of the United States 
have jurisdiction of actions brought 
under section 615 of the Act without re
gard to the amount in controversy. 

(e) Rule of construction. Nothing in 
this part restricts or limits the rights, 
procedures, and remedies available 
under the Constitution. the Americans 
with Disabilities Act of 1990, title V of 
the Rehabilitation Act of 1973, or other 
Federal laws protecting the rights of 
children with disabilities, except that 
before the filing of a civil action under 
these laws seeking relief that is also 
available under section 615 of the Act, 
the procedures under §§ 300.507 and 
300.514 must be exhausted to the same 
extent as would be required had the ac
tion been brought under section 615 of 
the Act. 

(Authority: 20 U.S.C. 1415(i)(2) and (3)(A), 
1415(1)) 

§ 300.517 Attorneys' fees. 
(a) In general. (1) In any action or 

proceeding brought under section 615 of 
the Act, the court, in its discretion, 
may award reasonable attorneys' fees 
as part of the costs to-

(i) The prevailing party who is the 
parent of a child with a disability; 

(ii) To a prevailing party who is an 
SEA or LEA against the attorney of a 
parent who files a complaint or subse
quent cause of action that is frivolous, 
unreasonable, or without foundation, 
or against the attorney of a parent who 
continued to litigate after the litiga
tion clearly became frivolous, unrea
sonable, or without foundation; or 

(iii) To a prevailing SEA or LEA 
against the attorney of a parent, or 
against the parent, if the parent's re
quest for a due process hearing or sub
sequent cause of action was presented 
for any improper purpose, such as to 
harass, to cause unnecessary delay, or 
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to needlessly increase the cost of liti
gation. 

(2) Nothing in this subsection shall 
be construed to affect section 327 of the 
District of Columbia Appropriations 
Act, 2005. 

(b) Prohibition on use of funds. (1) 
Funds under Part B of the Act may not 
be used to pay attorneys' fees or costs 
of a party related to any action or pro
ceeding under section 615 of the Act 
and subpart E of this part. 

(2) Paragraph (b)(l) of this section 
does not preclude a public agency from 
using funds under Part B of the Act for 
conducting an action or proceeding 
under section 615 of the Act. 

(c) Award of fees. A court awards rea
sonable attorneys' fees under section 
615(i)(3) of the Act consistent with the 
following: 

(1) Fees awarded under section 
615(i)(3) of the Act must be based on 
rates prevailing in the community in 
which the action or proceeding arose 
for the kind and quality of services fur: 
nished. No bonus or multiplier may be 
used in calculating the fees awarded 
under this paragraph. 

(2)(i) ·Attorneys' fees may not be 
awarded and related costs may not be 
reimbursed in any action or proceeding 
under section 615 of the Act for services 
performed subsequent to the time of a 
written offer of settlement to a parent 
if-

( A) The offer is made within the time 
prescribed . by Rule 68 of the Federal 
Rules of Civil Procedure or, in the case 
of an administrative proceeding, at any 
time more than 10 days before the pro
ceeding begins; 

(B) The offer is not accepted within 
10 days; and 

(C) The court or administrative hear
ing officer finds that the relief finally 
obtained by the parents is not more fa
vorable to the parents than the offer of 
settlement. 

(ii) Attorneys' fees may not be 
awarded relating to any meeting of the 
IEP Team unless .the meeting is con
vened as a result of an administrative 
proceeding or judicial action, or at the 
discretion of the State, for a mediation 
described in §300.506. 

(iii) A meeting conducted pursuant to 
§ 300.510 shall not be considered-
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(A} A meeting convened as a result of 
an administrative hearing or judicial 
action; or 

(B) An administrative hearing or ju
dicial action for purposes of this sec
tion. 

(3) Notwithstanding paragraph (c)(2) 
of this section, an award of attorneys' 
fees and related costs may be made to 
a parent who is the prevailing party 
and who was substantially justified in 
rejecting the settlement offer. 

(4) Except as provided in paragraph 
(c)(5) of this section, the court reduces, 
accordingly, the amount of the attor
neys' fees awarded under section 615 of 
the Act, if the court finds that-

(i) The parent, or the parent's attor
ney, during the course of the action or 
proceeding, unreasonably protracted 
the final resolution of the controversy; 

(ii) The amount of the attorneys' fees 
otherwise authorized to be awarded un
reasonably exceeds the hourly rate pre
vailing in the community for similar 
services by attorneys of reasonably 
comparable skill, reputation, and expe
rience; 

(iii) The time spent and legal services 
furnished were excessive considering 
the nature of the action or proceeding; 
or 

(iv) The attorney representing the 
parent did not provide to the LEA the 
appropriate information in the due 
process request ·notice in accordance 
with §300.508. 

(5) The provisions of paragraph (c)(4) 
of this section do not apply in any ac
tion m proceeding ·if the court finds 
that the State or local agency unrea
sonably protracted the final resolution 
of the action ·or proceeding or there 
was a violation of section 615 Of the 
Act. 

(Authority: 20 U.S.C. 1415(iJ(3)(B)-(G)) 

§ 300.518 Child's status during pro
ceedings. 

(a) Except as provided in §300.Q33, 
duting the pendency ()f any administra
tive or judicial proceeding regarding a 
due process complaint notice request
ing a due process hearing under 
§300.507, unless the State or local agen
cy and the parents of the child agree 
otherwise, the child i:i;ivolved in the 
complaint must remain in his or her 
current educational placement. · 



§300.519 

(b) If the complaint involves an ap
plication for initial admission to public 
school, the child, with the consent of 
the parents, must be placed in the pub
lic school until the completion of all 
the proceedings. 

(c) If the complaint involves an appli
cation for initial services under this 
part from a child who is transitioning 
from Part C of the Act to Part B and is 
no longer eligible for Part C services 
because the child has turned three, the 
public agency is not required to pro
vide the Part C services that the child 
had been receiving. If the child is found 
eligible for special education and re
lated services under Part B and the 
parent consents to the initial provision 
of special education and related serv
ices under §300.300(b), then the public 
agency must provide those special edu
cation and related services that are not 
in dispute between the parent and the 
public agency. 

(d) If the hearing officer in a due 
process hearing conducted by the SEA 
or a State review official in an admin
istrative appeal agrees with the child's 
parents that a change of placement is 
appropriate, that placement must be 
treated as an agreement between the 
State and the parents for purposes of 
paragraph (a) of this section. 

(Authority: 20 U.S.C. 1415(j)) 

§ 300.519 Surrogate parents. 
(a) General. Each public agency must 

ensure that the rights of a child are 
protected when-

(1) No parent (as defined in §300.30) 
can be identified; 

(2) The public agency, after reason
able efforts, cannot locate a parent; 

(3) The child is a ward of the State 
under the laws of that State; or 

(4) The child is an unaccompanied 
homeless youth as defined in section 
725(6) of the McKinney~Vento Homeless 
Assistance Act (42 U.S.C. 11434a(6)). 

(b) Duties of public agency. The duties 
of a public agency under paragraph (a) 
of this section include the assignment 
of an individual to act as a surrogate 
for the parents. This must include a 
method-

(1) For determining whether a child 
needs a surrogate parent; and 

(2) For assigning a surrogate parent 
to the child. 
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(c) Wards of the State. In the case of a 
child who is a ward of the State, the 
surrogate parent alternatively may be 
appointed by the judge overseeing the 
child's case, provided that the surro
gate meets the requirements in para
graphs (d)(2)(i) and (e) of this section. 

(d) Criteria for selection of surrogate 
parents. (1) The public agency may se
lect a surrogate parent in any way per
mitted under State law. 

(2) Public agencies must ensure that 
a person selected as a surrogate par
ent-

(i) Is not an employee of the SEA, the 
LEA, or any other agency that is in
volved in the education or care of the 
child; 

(ii) Has no personal or professional 
interest that conflicts with the inter
est of the child the surrogate parent 
represents; and 

(iii) Has knowledge and skills that 
ensure adequate representation of the 
child. 

(e) Non-employee requirement; com
pensation. A person otherwise qualified 
to be a surrogate parent under para
graph (d) of this section is not an em
ployee of the agency solely because he 
or she is paid by the agency to serve as 
a surrogate parent. 

(f) Unaccompanied homeless youth. In 
the case of a child who is an unaccom
panied homeless youth, appropriate 
staff of emergency shelters, transi
tional shelters, independent living pro
grams, and street outreach programs 
may be appointed as temporary surro
gate parents without regard to para
graph (d)(2)(i) of this section, until a 
surrogate parent can bEi appointed that 
meets all of the requirEiments of para
graph (d) of this section. 

(g) Surrogate parent responsibilities. 
The surrogate parent may represent 
the child in all matters relating to-

(1) The identification, evaluation, 
and educational placement of the child; 
and 

(2) The provision of F APE to the 
chJ.ld. 

(h) SEA responsibility. The SEA must 
make reasonable efforts to ensure the 
assignment of a surrogate parent not 
more than 30 days after a public agency 
determines that the child needs a sur
rogate parent. 

(Authority: 20 U.S.C. 1415(b)(2)) 



Off. of Spec. Educ. and Rehab. Services, Education §300.530 

§ 300.520 Transfer of parental rights at 
age of majority. 

(a) General. A State may provide 
that, when a child with a disability 
reaches the age of majority under 
State law that applies to all children 
(except for. a .child with a disability 
who has been· determined to be incom
petent under State law)-

(l)(i) The public agency must provide 
any notice required by this part to 
both the child and the parents; and 

(ii) All rights accorded to parents 
tinder Part B of the Act transfer to the 
child; 

(2) All rights accorded to parents 
under Part B of the Act transfer to 
children who are incarcerated in an 
adult or juvenile, State or local correc
tional institution; and 

(3) Whenever a State provides for the 
transfer of rights under this part pur
suant to paragraph (a)(l) or (a)(2) of 
this section, the agency must notify 
the child and: the parents of the trans
fer of rights. 

(b) Special rule. A State must estab
lish procedures for appointing the par
ent of a child with a disability, or, if 
the parent is not available, another ap
propriate individual, to represent the 
educational interests of the child 
throughout the period of the child's eli
gibility under Part B of the Act if, 
under State law, a child who has 
reached the .age of majority, but has 
not .been determined to be incom
petent, can be determined ncit to have 
the ability to provide informed consent 
with respect to the child's educational 
program. 

(Authority: 3QU.S.C. 1415(m)) 

§§ 300.521"'"300.529 [Reserved] 

DISCIPLINE PROCEI!URES 

§ 300.530 Authority of school per· 
sonnel. 

(a) Case-by-case determination. School 
personnel may consider any unique cir~ 
cumstances. on a case-by-case basis 
when deterrnining whether a change in 
placement, consistent with the other 
requirements of this section, is appro
priate for a child with a disability who 
violates a code of student conduct. 

(b) General. (1) School personnel 
under this section may remove a child 
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with a disability who violates a code of 
student conduct from his or her cur
rent placement to an appropriate in
terim alternative educational setting, 
another setting, or suspension, for not 
more than 10 consecutive school. days 
(to the extent those alternatives. are 
applied to children without disabil
ities),. and for .additional removals of 
not more than 10 consecutive school 
days in that same school year for sepa
rate incidents of miscqnduct (as. long 
as those removals do not constitute a 
change of placement under§ 300.536). 

(2) After a child with a disability has 
been removed from his or her current 
placement for 10 school days .in the 
same schoo.l year,. during any subse
quent days of removal the public agen
cy must provide services to the extent 
required under paragraph (d) of this 
section. 

(c) Additional authority. For discipli
nary changes in placement that would 
exceed 10 consecutive school days, 'if 
the behavior that gave rise to the vio
lation of the school code is determined 
not to be a manifestation of the child's 
disability pursuant to paragraph (e) of 
this section, school personnel may 
apply the relevant disciplinary proce
dures to children with disabilities in 
the same manner and for the same du
ration as the procedures would be ap
plied to children without disabilities, 
except as provided in· paragraph (d) of 
this section. 

(d) Services. (1) A child with ·a dis
ability who is removed from the child's 
current placement pursuant to •para
graphs (c), or (g) of this section must-

(i) Continue to receive educational 
services, as provided in §300.lOl(a), so 
as to enable the child to continue to 
participate in the general education 
curriculum, although in another set
ting, and to progress toward meeting 
the goals set out in the child's IEP; and 

(ii) Receive, as appropriate, a func
tibnal behavioral assessment, and be
havioral intervention .services and 
modificatiqns, that are designed to ad
dress the behavior violation so that it 
does not recur. 

(2) The services, required by para
graph (d)(l), (d)(3), (d)(4), and (d)(5) of 
this section may be provided in an in
terim alternative educational setting. 
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(3) A public agency is only required 
to provide services during periods of re
moval to a child with a disability who 
has been removed from his or her cur
rent placement for 10 school days or 
less in that school year, if it provides 
services to a child without disabilities 
who is similarly removed. 

(4) After a child with a disability has 
been removed from his or her current 
placement for 10 school days in the 
same school year, if the current re
moval is for not more than 10 consecu
tive school days and is not a change of 
placement under § 300.536, school per
sonnel, in consultation with at least 
one of the child's teachers, determine 
the extent to which services are need
ed, as provided in § 300.lOl(a), so as to 
enable the child to continue to partici
pate in the general education cur
riculum, although in another setting, 
and to progress toward meeting the 
goals set out in the child's IEP. 

(5) If the removal is a change of 
placement under § 300.536, the child's 
IEP Team determines appropriate serv
ices under paragraph (d)(l) of this sec
tion. 

(e) Manifestation determination. (1) 
Within 10 school days of any decision 
to change the placement of a child with 
a disability because of a violation of a 
code of student conduct, the LEA, the 
parent, and relevant members of the 
child's IEP Team (as determined by the 
parent .and the LEA) must review all 
relevant information in the student's 
file, including the child's IEP, any 
teacner observations, and any relevant 
information provided by the parents to 
determine-

(i) If the conduct in question was 
caused by, or had a direct and substan
tial relationship to, the child's dis
ability; or 

(ii) If the conduct in question was the 
direct result of the LEA's failure to im
plement the IEP. 

(2) The conduct must be determined 
to be a manifestation of the child's dis
ability if the LEA, the parent, and rel
evant members of the child's IEP Team 
determine that a condition in either 
paragraph (e)(l)(i) or (l)(ii) of this sec
tion was met. 

(3) If the LEA, the parent, and rel
evant members of the child's IEP Team 
determine the condition described in 
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paragraph (e)(l)(ii) of this section was 
met, the LEA must take immediate 
steps to remedy those deficiencies. 

(f) Determination that behavior was a 
manifestation. If the LEA, the parent, 
and relevant members of the IEP Team 
make the determination that the con
duct was a manifestation of the child's 
disability, the IEP Team must-

(1) Either-
(i) Conduct a functional behavioral 

assessment, unless the LEA had con
ducted a functional behavioral assess
ment before the behavior that resulted 
in the change of placement occurred, 
and implement a behavioral interven
tion plan for the child; or 

(ii) If a behavioral intervention plan 
already has been developed, review the 
behavioral intervention plan, and mod
ify it, as necessary, to address the be
havior; and 

(2) Except as provided in paragraph 
(g) of this section, return the child to 
the placement from which the child 
was removed, unless the parent and the 
LEA agree to a change of placement as 
part of the modification of the behav
ioral intervention plan. 

(g) Special circumstances. School per
sonnel may remove a student to an in
terim alternative educational setting 
for not more than 45 school days with
out regard to whether the behavior is 
determined to be a manifestation of 
the child's disability, if the child-

(1) Carries a weapon to or possesses a 
weapon at school, on school premises, 
or to or at a school function under the 
jurisdiction of an SEA or an LEA; 

(2) Knowingly possesses or uses ille
gal drugs, or sells or solicits the sale of 
a controlled substance, while at school, 
on school premises, or at a school func
tion under the jurisdiction of an SEA 
or an LEA; or 

(3) Has inflicted serious bodily injury 
upon another person while at school, 
on school premises, or at a school func
tion under the jurisdiction of an SEA 
or an LEA. 

(h) Notification. On the date on which 
the decision is made to make a re
moval that constitutes a change of 
placement of a child with a disability 
because of a violation of a code of stu
dent conduct, the LEA must notify the 
parents of that decision, and provide 
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the parents the procedural safeguards 
notice described in § 300.504. 

(i) Definitions. For purposes of this 
section, the following definitions 
apply: 

(1) Controlled substance means a drug 
or other substance identified under 
schedules I, II, III, IV, or V in section 
202(c) of the Controlled Substances Act 
(21 U.S.C. 812(c)). 

(2) Illegal drug means a controlled 
substance; but does not include a con
trolled substance that is legally pos
sessed or used under the supervision of 
a licensed health-care professional or 
that is legally possessed or used under 
any other authority under that Act or 
under any other provision of Federal 
law. 

(3) serious bodily injury has the mean
ing given the term "serious bodily in
jury" under paragraph (3) of subsection 
(h) of section 1365 of title 18, United 
States Code. 

(4) Weapon has the meaning given the 
term "dangerous weapon" under para
graph (2) of the first subsection (g) of 
section 930 of title 18, Unite.d States 
Code. 

(Authority: 20 U.S.C. 1415(k)(l) and (7)) 

§ 300.531 Determination of setting. 

The child's IEP Team determines the 
interim alternative educational setting 
for services under§ 300.530(c), (d)(5), and 
(g). 

(Authority: 20 U.S.C. H15(k)(2)) 

§ 300.532 Appeal. 

(a) General. The parent of a child 
with a disability who disagrees with 
any decision regarding placement 
under §§ 300.530 and 300.531, or the mani
festation determination under 
§300.530(e), or an LEA that believes 
that maintaining the current place
ment of the child is substantially like
ly to result in injury to the child or 
others, may appeal the decision by re
questing a hearing. The hearing is re
quE;)sted by .filing a complaint pursuant 
to §§300,507 and 300.508(a) and (b). 

(b) Authority of hearing officer. (1) A 
hearing officer under § 300.511 hears, 
and makes a determination regarding 
an appeal under paragraph (a) of this 
section. 
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(2) In making the determination 
under paragraph (b)(l) of this section, 
the hearing officer may-

(i) Return the child with a disability 
to the placement from which the child 
was removed if the hearing officer de
termines that the removal was a viola
tion of § 300.530 or that the child's b.e
havior was a manifestation of the 
child's disability; or 

(ii) Order a change of placement of 
the child with a disability to an appro
priate interim alternative educational 
setting for not more than 45 school 
days if the hearing officer determines 
that maintaining the current place
ment of the child is substantially like
ly to result .in injury to the child or to 
others. 

(3) The procedures under paragraphs 
(a) and (b)(l) and (2) of this section may 
be repeated, if the LEA believes that 
returning the child to the original 
placement is substantially likely to re
sult. in injury to the child or to others. 

(c) Expedited due process hearing. (1) 
Whenever a hearing is requested under 
paragraph (a) of this section, the par
ents or the LEA involved in the dispute 
must have an opportunity for an im
partial due process hearing consistent 
with the requirements of §§ 300.507 and 
300.508(a) through (c) and §§ 300.510 
through 300.514, except as provided in 
paragraph (c)(2) through (4) of this sec
tion. 

(2) The SEA or LEA is responsible for 
arranging the expedited due process 
hearing, which must occur within 20 
school days of the date the complaint 
requesting the hearing is filed. The 
hearing officer must. make a deter
mination within 10 school days after 
the hearing. 

(3) Unless the parents and LEA agree 
in writing to waive the resolution 
meeting described in paragraph (c)(3)(i) 
of this section, or agree to use the me
diation process described in § 300.50&--

(i) A resolution meeting must occur 
within seven days of receiving notice of 
the due process complaint; and 

(ii) The due process hearing may pro
ceed unless the matter has been re
solvE;Jd to the satisfaction of both par
tie& within 15 days of the receipt of the 
due process complaint. 
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(4) A State may establish different 
State-imposed procedural rules for ex-
pedited due process hearings conducted 
under this section than it has estab
lished for other due process hearings, 
but, except for the timelines as modi
fied in paragraph (c)(3) of this section, 
the State must ensure that the require
ments in §§ 300.510 through 300.514 are 
met. 

(5) The decisions on expedited due 
process hearings are appealable con
sistent with§ 300.514. 

(Authority: 20 U.S.C. 1415(k)(3) and (4)(B), 
1415(f)(l)(A)) 

§ 300.533 Placement during appeals. 
When an appeal under § 300.532 has 

been made by either the parent or the 
LEA, the child must remain in the in
terim alternative educational setting 
pending the decision of the hearing of
ficer or until the expiration of the time 
period specified in § 300.530(c) or (g), 
whichever occurs first, unless the par
ent and the SEA or LEA agree other
wise. 

(Authority: 20 u_s.c. 1415(k)(4)(AJ) 

(71 FR 46753, Aug. 14, 2006, as amended at 72 
FR 61307, Oct. 30, 2007] 

§ 300.534 Protections for children not 
determined eligible for special edu
cation and related services. 

(a) General. A child who has not been 
determined to be eligible for special 
education and related services under 
this part and who has engaged in be
havior that violated a code of student 
conduct, may assert any of the protec
tions provided for in this part if the 
public agency had knowledge (as deter
mined in accordance with paragraph (b) 
of this section) that the child was a 
child with a disability before the be
havior that precipitated the discipli
nary action occurred. 

(b) Basis of knowledge. A public agen
cy must be deemed to have knowledge 
that a child is a child with a disability 
if before the behavior that precipitated 
the disciplinary action occurred-

(1) The parent of the child expressed 
concern in writing to supervisory or 
administrative personnel of the appro
priate educational agency, or a teacher 
of the child, that the child is in need of 
special education and related services; 
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(2) The parent of the child requested 
an evaluation of the child pursuant to 
§§ 300.300 through 300.311; or 

(3) The teacher of the child, or other 
personnel of the LEA, expressed spe
cific concerns about a pattern of behav
ior demonstrated by the child directly 
to the director of special education of 
the agency or to other supervisory per
sonnel of the agency. 

(c) Exception. A public agency would 
not be deemed to have knowledge 
under paragraph (b) of this section if

(1) The parent of the child-
(i) Has not allowed an evaluation of 

the child pursuant to §§ 300.300 through 
300.311; or 

(ii) Has refused services under this 
part; or 

(2) The child has been evaluated in 
accordance with §§ 300.300 through 
300.311 and determined to not be a child 
with a disability under this part. 

(d) Conditions that apply if no basis of 
knowledge. (1) If a public agency does 
not have knowledge that a child is a 
child with a disability (in accordance 
with paragraphs (b) and (c) of this sec
tion) prior to taking disciplinary meas
ures against the child, the child may be 
subjected to the disciplinary measures 
applied to children without disabilities 
who engage in comparable behaviors 
consistent wit.h paragraph (d)(2) of this 
section. 

(2)(i) If a request is made for an eval
uation of a child during the time period 
in which the child is subjected to dis
ciplinary measures under § 300.530, the 
evaluation must be conducted in an ex
pedited manner. 

(ii) Until the evaluation is com
pleted, the child remains in the edu
cational placement determined by 
school authorities, which can include 
suspension or expulsion without edu
cational services. 

(iii) If the child is determined to be a 
child with a disability, taking into con
sideration information from the eval
uation conducted by the agency and in
formation provided by the parents, the 
agency must provide special education 
and related services in accordance with 
this part, including the requirements 
of §§ 300.530 through 300.536 and section 
612(a)(l)(A) of the Act. 

(Authority: 20 U.S.C. 1415(k)(5)) 
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§ 300.535 Referral to and action by law 
enforcement and judicial authori
ties. 

(a) Rule of construction. Nothing in 
this part prohibits an agency from re
porting a crime committed by a child 
with a disability to appropriate au
thorities or prevents State law enforce
ment and judicial authorities from ex
ercising their responsibilities with re
gard to the application of Federal and 
State law to crimes committed by a 
child with a disability. 

(b) Transmittal of records. (1) An agen
cy reporting a crime committed by a 
child with a disability must ensure 
that copies of the special education and 
disciplinary records of the child are 
transmitted for consideration by the 
appropriate authorities to whom the 
agency reports the crime. 

(2) An agency reporting a crime 
under this section may transmit copies 
of the child's special education and dis
ciplinary records only to the extent 
that the transmission is permitted by 
the Family Educational Rights and 
Privacy Act. 

(Authority: 20 U.S.C. 1415(k)(6)) 

§ 300.536 Change of placement because 
of disciplinary removals. 

(a) For purposes of removals of a 
child with a disability from the child's 
current educational placement under 
§§300.530 through 300.535, a change of 
placement occurs if-

(1) The removal is for more than 10 
consecutive school days; or 

(2) The child has been subjected to a 
series of removals that constitute a 
pattern-

(i) Because the series of removals 
total more than 10 school days in a 
school year; 

(ii) Because the child's behavior is 
substantially similar to the child's be
havior in previous incidents that re
sulted in the series of removals; and 

(iii) Because of such additional fac
tors as the length of each removal, the 
total amount of time the child has 
been removed, and the proximity of the 
removals to one another. 

(b)(l) The public agency determines 
on a case-by-case basis whether a pat
tern of removals constitutes a change 
of placement. 
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(2) This determination is subject to 
review through due process and judicial 
proceedings. 

(Authority: 20 U.S.C. 1415(k)) 

§ 300.537 State enforcement mecha
nisms. 

Notwithstanding §§300.506(b)(7) and 
300.510(d)(2), which provide for judicial 
enforcement of a written agreement 
reached as a result of mediation or a 
resolution meeting, there is nothing in 
this part that would prevent the SEA 
from using other mechanisms to seek 
enforcement of that agreement, pro
vided that use of those mechanisms is 
not mandatory and does not delay or 
deny a party the right to seek enforce
ment of the written agreement in a 
State court of competent jurisdiction 
or in a district court of the United 
States. 

(Authority: 20 u.s.c. l 415(e)(2l(F), 
1415(f)(l)(Bl) 

§§ 300.538-300.599 [Reserved] 

Subpart F-Monitoring, Enforce
ment, Confidentiality, and 
Program Information 

MONITORING, TECHNICAL ASSISTANCE, 
AND ENFORCEMENT 

§ 300.600 State monitoring and en
forcement. 

(a) The State must---
(1) Monitor the implementation of 

this part; 
(2) Make determinations annually 

about the performance of each LEA 
using the categories in §300.603(b)(l); 

(3) Enforce this part, consistent with 
§ 300.604, using appropriate enforcement 
mechanisms, which must include, if ap
plicable, the enforcement mechanisms 
identified in § 300.604(a)(l) (technical as
sistance), (a)(3) (conditions on funding 
of an LEA), (b)(2)(i) (a corrective ac
tion plan or improvement plan), 
(b)(2)(v) (withholding funds, in whole or 
in part, by the SEA), and (c)(2) (with
holding funds, in whole or in part, by 
the SEA); and 

(4) Report annually on the perform
ance of the State and of each LEA 
under this part, as provided in 
§ 300.602(b)(l)(i)(A) and (b)(2). 
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APPENDIX F TO PART 300--INDEX FOR IDEA-PART B REGULATIONS (34 CFR PART 
300) 

ACCESS TO 
• Access rights (Parents) ................................................. 300.613. 
• Assistive technology devices in child's home ............... 300.105(b). 
• Disciplinary records ......................... :........................... 300.229. 
• Education records (Procedural safeguards notice) ....... 300.504(c)(4). 
• General curriculum (Ensure access to) ........................ 300.39(b)(3)(ii). 
• Instructional materials (see §§300.172, 300.210). 
• List of employees who may have access to records ...... 300.623(d). 
• Parent's private insurance proceeds ............................. 300.154(e). 
• Record of access (Confidentiality) ........... ,.................... 300.614. 
ACCESSIBILITY ST AND ARDS (Regarding construc-

tion) 
• Americans with Disabilities Accessibility Standards 300.718(b)(l). 

for Buildings and Facilities. 
• Uniform Federal Accessibility Standards ......... ;.......... 300.718(b)(2). 
ACCOMMODATIONS 
• In assessments .... ...... . ...... ...... ...... .. .... ...... .. ............. ...... 300.320(a)(6)(i). 
• State level activities in support of............................... 300.704(b)(4)(x). 
ACT (Definition) ...................................................... ;....... 300.4. 
ADD AND ADHD (See "Attention deficit disorder" and 

"Attention deficit hyperactivity disorder") 
ADDITIONAL DISCLOSURE OF INFORMATION RE- 300.512(b). 

QUIREMENT. 
ADULT CORRECTIONAL FACILITIES (See "Correc-

tional facilities") 
ADULT PRISONS (Children with disabilities in) 
• Divided State agency responsibility ............................ 300.607. 
• FAPE requirements: 

O Exception to F APE .... ...... ...... .. .. ............ ...... .... 300.102(a)(2). 
O Modifications of IEP or placement .................. 300.324(d)(2). 
O Requirements that do not apply ...................... 300.324(d)(l). 

• Governor .................... ................................................... 300.149(d). 
• Other public agency responsibility ............................... 300.149(d). 
ADVERSELY AFFECTS EDUCATIONAL PERFORM-

ANCE (See "Child with a disability," §300.B(c)(l)(i), 
( c )(3), ( c )( 4)(i), ( c)(5), ( c )(6), ( c)(8), ( c)(9)(ii), ( c)(ll), 
(C)(12)) 

ADVISORY BOARD 
(Secretary of the Interior) .............................................. 300.714. 
ADVISORY PANEL (See "State advisory panel") 
AGE-APPROPRIATE CLASSROOM ............................... 300.116(e). 
ALLOCATION(S) 
• By-pass for private school children (see§ 300.191(d)). 
• To LEAs (see§§ 300.705(b), 300.816) 
• To Outlying areas ......................................................... 300.701(a). 
• To Secretary of the Interior ................................. ........ 300.707. 
• To States (see §§ 300.703, 300.807 through 300.810). 
ALLOW ABLE COSTS 
(By SEA for State administration) ............ ..................... 300.704(a). 
ALTERATION OF FACILITIES ...................................... 300.71B(b). 
ALTERNATE ASSESSMENTS 
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• Aligned with alternate academic achievement stand- 300.320(a)(2)(ii). 
ards. 

• Development and provision of in accordance with 300.704(b)(4)(x). 
ESEA. 

• Participati.on determined by IEP Team ....................... 300.320(a)(6)(ii). 
ALTERNATIVE PLACEMENTS (Continuum) ................ 300.115. 
ALTERNATIVE STRATEGIES to meet transition ob- 300.324(c)(l). 

jectives. 
AMENDMENTS 
• To LEA policies and procedures ................................... 300.220(b). 
• To State policies and procedures: 

0 Made by State .................................................. 300.176(b). 
O Required by the Secretary ............................... 300.176(c). 

ANNUAL GOALS (IEPs) 
• F APE for children suspended or expelled (see 

§§ 300.lOl(a), 300.530(d)) 
• IEP content: 

O How progress will be measured ........................ 300.320(a)(3). 
O Special education and related services ............ 300.320(a)(4). 
0 Statement of measurable annual goals ........... 300.320(a)(2)(i). 

• Review and revision of IEP .......................................... 300.324(b)(l). 
• Review of existing evaluation data .............................. 300.305(a). 
ANNUAL REPORT 
Of children served (see §§ 300.640 through 300.646) 
On education of Indian children ...................................... 300.715. 
APPENDICES TO PART 300 (A through E) 
Excess Costs Calculation (see appendix A) 
Proportionate Share Calculation (see appendix B) 
National Instructional Materials Accessibility Standard 

(NIMAS) (see appendix C) 
Maintenance of Effort and Early Intervening Services 

(see appendix D) 
Index for IDEA-Part B Regulations (This appendix E) 
APPLICABILITY OF THIS PART to State, local, and 300.2. 

private agencies. 
APPLICATION 
• Initial admission to public school ................................ 300.518(b). 
• Initial services.............................................................. 300.51B(c). 
ASSESSMENT(S) 
• For specific learning disability (see § 300.309(a)(2)(ii), 

(b)(2)) 
• Functional behavioral assessment (see 

§ 300.530( d)(l)(ii), (f)(l)(i)) 
• In evaluation (see §§ 300.304(b), (c), 300.305(a)(l)(ii), (c), 

(d)) 
• Of leisure function (in "Recreation") ........................... 300.34(c)(ll)(i). 
ASSESSMENTS-STATE and DISTRICT-WIDE 
Alternate assessments (see §300.320 (a)(2)(ii), (a)(6)(ii)) 
Performance indicators .............. , ................ ,.;................. 300.157. 

ASSISTANCE UNDER OTHER FEDERAL PROGRAMS 300.186. 
ASSISTIVE TECHNOLOGY (AT) 
• AT devices .................................................................... 300.5. 
• AT services ................................................................... 300.6. 
• Consideration of special factors ................................... 300.324(a)(2)(v). 
• Hearing aids ..................................... ............................ 300.113. 
• Requirement: 

O Ensure availability of ...................................... 300.105(a). 
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O Use of AT in child's home ...... ;......................... 300.105(b). 
• Surgically implanted medical devices (see §§300.5, 

300.34(b), 300.113(b)) 
ASTHMA .............. ................................. .......................... 300.8(c)(9). 
ATTENTION DEFICIT DISORDER (ADD) ...................... 300.8(c)(9). 
ATTENTION DEFICIT HYPERACTIVITY DISORDER 300.8(c)(9). 

(ADHD). 
ATTORNEYS' FEES ....................................................... 300.517. 
• Award of fees ................................................................ 300.517(c). 
• Prohibition on use of funds for ..................................... 300.517(b). 
• When court reduces fee awards..................................... 300.517(c)(4). 
AUDIOLOGY ................................................................... 300.34(c)(l). 
AUTHORITY (A-0) 
• Of guardian .... .. ....... ... .. . ......... .. ..... ...... ..... ... . .. .. .. .. ... .. .... 300.30(a)(3). 
• Of hearing officer (Discipline) ............ ··················'······· 300;532(b). 
• Of school personnel (Discipline) ......... .......................... 300.530. 
• Of Secretary to monitor and enforce............................. 300.609. 
AUTHORITY (P-Z) 
• Parental authority to inspect and review records ........ 300.613. 
• State complaint procedures ......................................... 300.151(b). 
• Waiver request (Signed by person with authority) ... .... 300.164(c)(l). 
AUTISM ............................................................... ........... 300.8(c)(l). 
AVERAGE PER-PUPIL EXPENDITURE 
(Definition) ...................................................................... 300.717(d). 
BASE PAYMENTS (to LEAs) (See §300.705(b)(l), (b)(2)) 
BASIS OF KNOWLEDGE: Protection for children not 300.534(b). 

yet eligible. 
BEHAVIORAL ASSESSMENT (See "Functional behav-

ioral assessment") 
BERA VIORAL INTERVENTION(S) . . .. . .. . .. . .. ... ....... .......... 300.530(f). 
• Assist in developing ...................................................... 300.34(c)(10)(vi). 
• Behavioral intervention plan ·························'············· · 300.530(f). 
• Consideration of by IEP Team ........... .......................... 300.324(a)(2)(i). 
• Not a manifestation of disability ................................. 300.530(d). 
• Regular education teacher (Determination of) ............ 300.324(a)(3). 
• Suspension and expulsion rates .................................... 300.170(b). 
BENCHMARKS OR SHORT TERM OBJECTIVES .. ..... .. .. 300.320(a)(2)(ii). 
BENEFITS TO NONDISABLED (Permissive use of 300.208(a)(l). 

funds). 
BIA (See "Bureau of Indian Affairs") 
BLIND(NESS): Under "Visual impairment" 
• Access to instructional. materials (see §§ 300.172, 

300.210(b)(3)) 
• Consideration of special factors by IEP Team ............. 300.324(a)(2). 
• Definition ··························································"''········ 300.8(c)(13). 
BRAILLE (see §§300.29(b), 300.324(a)(2)(iii)) 
BUREAU OF INDIAN AFFAIRS (BIA) 
• BIA funded schools ·······················'···~··························· 300.28(c). 
• In definition of "LEA" ....................... .......................... 300.28(c). 
• See also §§300.21(c), 300.713(b), (d), 300.714 
• Use of funds .................................................................. 300.712(d). 
BUSINESS DAY 
• Definition ......... .. ... ....... ... .. ... .. ....... .. .. ... ... .... .. ... ... ...... ... 300.ll(b). 
• See "Timelines," "Timelines-Discipline" 
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BY-PASS: Private school children with disabilit.ies (see 
§§ 300.190 through 300.198) 

CALENDAR DAY 
• Definition .,.......................................................... ......... 300.ll(a). 
• See "Timelines," '"Timelines--Discipline" 
CERTIFICATION 
• Annual report of children served .................................. 300.643. 
CHANGE OF PLACEMENT BECAUSE OF DISCIPLI- 300.536. 

NARY REMOVALS. 
CHARTER SCHOOLS 
• Applicability of this part to ..................... .................... 300.2(b)(l)(ii). 
• Definition ..................................................................... 300.7. 
• Exception: joint establishment of elig'ibility ............... 300.223(b). 
• In definition of "Elementary school" .......................... 300.13. 
• In definition of ''LEA" ................................................. 300.28(b)(2). 
• In definition of ''Public agency" ..... ............................. 300.33. 
• In definition of "Secondary school" ............................. 300.36. 
• State-level activities regarding charter schools .......... 300.704(b)(4)(ix). 
• Treatment of charter schools and their students ......... 300.209. 
CHIEF EXECUTIVE OFFICER (CEO) 
• Adult prisons (Assigned by Governor) .......................... 300.149(d). 
• Methods of ensuring services (see § 300.154(a), (c)) 
CHILD COUNT 
• Annual report of children served (see §§ 300.640 through 

300.646) 
• Certification ··············'··········· ·'····································· 300.643. 
• Criteria for ....... .. . .. ... ...... .. . . .. . .. . .. .. . .. . ...... .... ... . .. ... . .. .. . ... 300.644. 
• Dates for count ............................................................. 300.64l(a). 
• Indian children ............................................................. 300.712(b). 
• LEA records of private school children ........................ 300.132(c). 
• Procedures for counting children served ...................... 300.645(a). 
CHILD FIND 
• Basic requirement .... ,................................................... 300.lll(a). 
• Children advancing from grade to grade .. . .............. .. . .. 300.lll(c)(l). 
• Developmental delay .................................................... 300.lll(b). 
• Highly mobile children ................................................. 300.lll(c)(2). 
• Homeless children . ... . .. . .. ... . .. . ... .. . ... .. . ... . .. . . . . .. ... ... . .. .. .... 300.lll(a)(l)(i). 
• Indian children aged 3 through 5 .................................. 300.712(d)(l). 
• Migrant children .......................................................... 300.lll(c)(2). 
• Private school children .................... ; .... ,...................... 300.131(b). 
• Protections for children not determined eligible .. . ... ... 300.534. 
• Secretaries of the Interior and Health and Human 300.708(i)(2). 

Services (Memo of agreement). 
CHILD WITH A DISABILITY (CWD) 
• Adversely affects educational performance (see 

§300.8(c)(l)(i), (c)(3), (c)(4)(i), (c)(5), (c)(6), (c)(8), 
( c )(9)(ii), ( c )(11), ( c )(12), (c )(13)) 

• Children experiencing developmental delay(s) ............. 300.8(b)(l). 
• Children who need only a related service .. .... .. . ... .. . .. .. . . 300.8(a)(2). 
• Definition ........................................................ ·.... ......... 300.B(a)(l). 
• Individual disability terms (Defined) ........ .......... ......... 300.B(c). 
• Requirement .. ............................................................... 300.lll(b). 
• See "Developmental delay(s)" 
CHILD'S STATUS DURING PROCEEDINGS 
• Discipline (see§§ 300.530(f)(2), 300.533) 
• Pendency (Stay put) .................................. ................... 300.518. 
CHILDREN ADVANCING FROM GRADE TO GRADE 
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• Child find .................................................... .................. 300.lll(c)(l). 
• FAPE ............................................................................ 300.lOl(c). 
CHILDREN EXPERIENCING DEVELOPMENTAL 

DELAY(S) (See "Developmental delay(s)") 
CHILDREN'S RIGHTS (Confidentiality) ......................... 300.625. 
CIVIL ACTION-PROCEEDINGS .......•............................ 300.516. 
• Finality of review decision ........................................... 300.514(d). 
• Mediation ........... .................. ........................................ 300.506(b)(6)(i). 
• Procedural safeguards notice ...... ................................. 300.504(c)(12). 
• See "Court(s)" 
COCHLEAR IMPLANT (See "Surgically implanted med- 300.34(b). 

ical device"). 
CODE OF CONDUCT 
• Case-by-case determination ......................................... 300.530(a). 
• Manifestation determination review ............................ 300.530(e). 
• Protections for children not determined eligible .... ..... 300.534(a). 
COMMINGLING-PROHIBITION AGAINST ................... 300.162(b). 
COMMUNITY-BASED WAIVERS (Public benefits or in- 300.154(d)(2)(iii). 

surance). 
COMPLAINT(S): DUE PROCESS 
• Attorneys' fees ............................................................. 300.517(a)(l). 
• Civil action .................................. ; ............................ ;... 300.516(a). 
• Pend ency .......... .. ... .... .. ... ... . .. ... . .. .... ... . ..... .. . ... ... . .. .. . ...... 300.518(a). 
• Private school children (Complaints) ......................... .. 300.140(c). 
• See "Due process hearing(s) and reviews" 
COMPLAINT(S): STATE COMPLAINT PROCEDURES 

(A-P) 
• Adoption of State complaint procedures .. .. . ... . .. ..... .. .. .. 300.151(a). 
• Complaint investigations (SEA allocations for} .......... 300.704(b)(3)(i). 
• Filing a complaint ................ .................................... .... 300.153(a). 
• Minimum State complaint procedures ......................... 300.152. 
• Private schools (State complaints) ................... ........... 300.140. 
• Procedural safeguards notice ....................................... 300.504(c). 
• Provisions for services under by-pass ............. ... ........... 300.19l(d), 
• Public agency failure to implement hearing decision .. 300.152(c)(3). 
COMPLAINT(S): STATE COMPLAINT PROCEDURES 

(Q-Z) 
• See also §§ 300.151 through 300.153 
• Time limit ............. ....................................................... 300.152(a). 
• Waiver of nonsupplanting requirement ........................ 300.163(c)(2). 
COMPLIANCE-COMPLY (A-M) 
• Child find requirements ........ ........................................ 300.lll(a). 
• Department procedures (If failure to comply) ........... ... 300.604(c). 
• FAPE requirement ....................................................... 300.lOl(a). 
• LEA and State agency compliance .. ... .. ... .... .. .... ....... ... . 300.222(a). 
• LRE (State funding mechanism) .................................. 300.114(b). 
• Modifications of policies:. 

O Made by LEA or State agency ......................... 300.176(b). 
O Required by SEA ................................... ;......... 300.220(c). 
0 Required by secretary ..................................... 300.176(c). 

• Monitoring (See "Monitor; Monitoring activities"); 
COMPLIANCE-COMPLY (N-Z) 
• Physical education ....................................................... 300.108. 
• Private school placement by parents ........................... 300.148(e). 
• Private school placements by public agencies: 

O IEP requirement .............................................. 300.325(c). 
O SEA (Monitor compliance) .............................. 300.147(a) 
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• Public participation requirements ............................. .. 
• SEA responsibility if LEA does not comply ................ . 
• State funding mechanism (LRE) ................................ .. 
•COMPREHENSIVE EVALUATION ............................. .. 
CONDITION OF ASSISTANCE 
• LEA eligibility ............................................................ . 
• State eligibility .......................................................... .. 
CONFIDENTIALITY (A-C) 
• Access rights ............................................................... . 
• Children's rights .......................................................... . 
• Consent ....................................................................... .. 
CONFIDENTIALITY (D-E) 
Definitions: 

O Destruction of information ............................ . 
O Education records .......................................... .. 
O Participating agency ..................................... .. 

• Department use of personally identifiable information 
• Disciplinary information ............................................. . 
• Enforcement by SEA ................................................... . 
CONFIDENTIALITY (F-Z) 
• Family Educational Rights and Privacy Act: 

O Children's rights ............................................ .. 
O Disciplinary records ...................................... .. 
O In definition of "Education records" .............. . 
O Notice to parents ........................................... .. 

• Fees ............................................................................ .. 
• Hearing procedures ..................................................... .. 
• List of types and location of information .................. .. 
• Notice to parents ....... ~ ................................................ .. 
• Opportunity for a hearing ........................................... . 
• Parental authority to inspect and review records ...... .. 
• Record of access ......................................................... .. 
• Records on more than one child .................................. . 
• Result of hearing ........................................................ .. 
• Safeguards .............................................................. , .... . 
• State eligibility requirement ...................................... . 
CONSENT (A-I) 
• Confidentiality (Records to non-agency officials) ....... . 
• Definition .................................. , ................................ .. 
• IEP vs. IFSP ............................................................... .. 
• Initial evaluations ...................................................... .. 
• Initial provision of services ......................................... . 
CONSENT (J-Z) 
• Not required: 

0 Before administering a test or other evalua
tion to all children. 

O Before reviewing existing data ....................... . 
0 When screening for instructional purposes .... . 

• Private insurance (Accessing) .................................... .. 
• Reasonable efforts to obtain consent: 

O For initial evaluation ..................................... . 
0 For initial evaluations for wards of the State 
0 For initial provision of services ..................... . 
O Reasonable efforts requirements ................... .. 

• Reevaluations ............................................................. .. 
• Release of information from education records .......... . 
CONSIDERATION OF SPECIAL FACTORS (by IEP 

Team). 
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CONSISTENCY WITH STATE POLICIES: LEA .............. 300.201. 
CONSTRUCTION 
• Accessibility standards ..... ..................... ...................... 300.718(b). 
• Exception to maintenance of effort (Termination of 300.204(d). 

costly expenditures for construction). 
• Private schools (No funds may be used for) .................. 300.144(e). 
CONSTRUCTION CLAUSES (A-I) 
• Child find (Nothing requires classifying children by 300.lll(d). 

disability). 
• Civil action (Exhaust administrative remedies under 300.516(e). 

Part B before filing a civil action). 
• Early intervening services ..........................................• 300.226(c). 
• Funding mandated by State law .. ............ ... ... ... . .. .. . ... . . 300.166. 
• Hearing: right of parent to appeal decision .................. 300.513(b). 
• Hig·hly qualified SEA or LEA staff .................... ........... 300.156(e). 
• Highly qualified teacher ··························'···················· 300.18(f). 
• IEP (Inclusion of additional information beyond ex- 300.320(d)(l). 

plicit requirements). 
• IEP (Information in more than one component not re- 300.320(d)(2). 

quired). 
CONSTRUCTION CLAUSES (J-Z) 
• Prohibition on mandatory medication ......................... 300.174(b). 
• Referral to and action by law enforcement and judi- 300.535(a), 

cial authorities. 
• Secretary's authority to monitor enforcement under 300.609. 

GEPA. 
• State Medicaid agency (Nothing alters requirements 300.154(h). 

imposed under Titles XIX or XXI or other public bene-
fits or insurance program). 

• Transition service ........................................................ 300.324(0)(2). 
CONSUMER PRICE INDEX For All Urban Consumers 

(regarding rate of inflation) (See §§300.702(b), 
300. 704(a)(2)(ii), (b )(2), 300.812(b )(2)) 

CONTENT OF IEP ........ ·'················································· 300.320(a). 
CONTINUUM OF ALTERNATIVE PLACEMENTS (See 300.115. 

"Least restrictive environment"). 
CONTROLLED SUBSTANCE (Definition) ....................... 300.530(i)(l). 
COORDINATION OF SERVICES 
• Methods of el).suring services ........................................ 300.154(a)., 
• Secretary of..the Interior .............................................. 300.708(i)(l). 

O Advisory board (Service coordination within 300.714(b)(l). 
BIA). 

O Payments for children aged 3 through 5 .......... 300.712(a). 
O Plan for coordination of services ..................... 300.713. 

• See "Interagency agreements," "Interagency coordi-
nation" 

• State advisory panel (Advise SEA on) .......................... 300.169(e). 
• Use of LEA funds for early intervening services .......... 300.208(a)(2). 
• Use of SEA allocations for transition .......................... 300.704(b)(4)(vi). 
CO-PAY OR DEDUCTIBLE (Public benefits or insur- 300.154(d)(2)(ii). 

ance). 
CORE ACADEMIC SUBJECTS 
• Definition ..................................................................... 300.10. 
• See "Highly qualified special education teachers" . ... .. 300.18. 
CORRECTIONAL FACILITIES 
• Applicability of this part to .............................. ........... 300.2(b)(l)(iv). 
• Divided State agency responsibility ............................ 300.607. 
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• Exception to FAPE (Children in adult facilities) 300.102(a)(2). 
• See also "Adult prisons" 
• State advisory panel (Representatives on) ................... 300.168(a)(ll). 
• State juvenile~adult correctional facilities .................. 300.2(b)(l)(iv). 
• Transfer of rights to children in .. ....... ...... ... .. . .. . . .. . .. . .. . . 300.520(a)(2). 
CORRECTIVE ACTION (PLAN) 
• Corrective actions to achieve compliance (see 

§§ 300.152(b)(2)(iii), 300.607) 
• Monitoring activities ................................................... 300.120(b)(2). 
• Needs intervention by Secretary .................................. 300.604(b)(2)(i). 
• State advisory panel (Advise SEA on) ··················'······· 300.169(d). 
COUNSELING SERVICES (Definition) ........................... 300.34(c)(2). 
COUNT (See "Child count") 
COURT(S) 
• Attorneys' fees ............................................................. 300.517. 
• Civil action ... . .. ... . .. ... .. .. ... ...... .. . ... ..... ... ... . ... .. . ...... ...... ... 300.516. 
• Court order: 

O Exception to F APE for certain ages .. .. ....... .. ... 300.102(a)(l). 
• Judicial review: 

O By-pass ............................................................ 300.197. 
0 Department procedures ................................... 300.184. 

• New interpretation of Act by courts requiring modi- 300.176(c)(2). 
fication. 

• Reimbursenient for private school placement (see 
§ 300.148(b) through (e)) 

CRIME (See "Reporting a crime") .................................. 300.535. 
CRITERIA (A-I) 
• Child count ........................... ........................................ 300.644. 
• Child eligibility (Detern1inant factor) ··'······················· 300.306(b)(l). 
• IEP Team (Public agency representative) .................... 300.321(a)(4). 
• Independent educational evaluation ............................ 300.502.· 
CRITERIA (J-Z) 
• Specific learning disability (see §§ 300.307, 300.309) 
• Surrogate parents ......................................................... 300.519(d). 
CURRENT PLACEMENT (Discipline) 
• Authority of hearing officer .............. : ................. , .... ,... 300.532(b). 
• Placement during appeals ............................................ 300.533. 
DATA (A-L) 
• Allocation of remaining funds to LEAs ........................ 300.816(d). 
• Average per-pupil expenditure (Definition) .................. 300.717(d). 
• By-pass (Provision of services under) ........................... 300.19l(c)(2). 
• Determination of needed evaluation data .................... 300.305(c). 
• Disaggregated data ....................................................... 300.704(b)(4)(xi). 
• Evaluation data: 

0 Procedures for determining eligibility and 300.306(c). 
placement. 

O Review of existing data ..... .............................. 300.305(a)(l). 
• Grants to States most recent data ....................... ........ 300. 703(c)(l)(ii). 
• LRE (Placements-meaning of evaluation data ........... 300.116(a)(l). 
DATA (M-Z) 
• Parental consent (Not required for reviewing existing 300.300(d)(l)(i). 

evaluation data). 
• State advisory council (Advise SEA on) ....................... 300.169(c). 
• Suspension and expulsion rates .................................... 300.170(a). 
DAY 
• Business day (Definition) ............................................. 300.ll(b), 
• Day (Calendar) .............................................................. 300.ll(a). 
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• Discipline (See "Timelines-Discipline") 
•.School day (Definition) ................................................ 300.ll(c). 
• See "Timelines". 
DECREASE IN ENROLLMENT (Exception to LEA 300.204(b). 

maintenance of effort). 
DECREASE IN FUNDS (To States) ................................. 300.703(d). 
DEDUCTIBLE OR CO-PAY (Public benefits or insur- 300.154(d)(2)(ii). 

ance). 
DEFINITIONS (A-D) 
• Act ....................... ......................................................... 300.4. 
• Assistive technology device . ......... ..... .. .. ... ... ... . . ....... .. . . 300.5. 
• Assistive technology service .. .. . ... . .. . ..... .. . ... ....... ...... ... . 300.6. 
• At no cost ..................................................................... 300.39(b){l). 
• Audiology ..................................................................... 300.34(c)(l). 
• Autism ..... ..................................................................... 300.8(c)(l). 
• Average per-pupil expenditure in public elementary 300.717(d). 

and secondary schools in the United States. 
• Business day ............................................................. .... 300.ll(b). 
• Charter school .............................................................. 300.7. 
• Child with a disability .................................................. 300.8(a)(l). 
• Consent .... .. . .... .. ... . . . ......... ... . . ....... ... .. .... ... . .. .. . ... .. . ... .. . ... 300.9. 
• Controlled substance .................................................... 300.530(i)(l). 
• Core academic subjects ..... .. ... ... .. . .... .. .. .. ... ... ... ... ... ... .. . . 300.10. 
• Counseling services ...................................................... 300.34(c)(2). 
• Day; business day; school day ............ ........................ .. 300.11. 
• Deaf-blindness .............................................................. 300.8(c)(2). 
• Deafness . . . . . . . . . . . . . . . . . . . . . . . .. .. . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . 300.8( c )(3). 
• Destruction (Of information) ....................................... 300.611(a). 
• Developmental delays(s) ............................................... 300.8(b). 
DEFINITIONS (E-H) 
• Early identification and assessment ............................ 300.34(c)(3). 
• Education records ........................ ................................. 300.611(b). 
• Educational service agency .. ...... ...... .. .... .... .. ....... ......... 300.12. 
• Elementary school ........................................................ 300.13. 
• Emotional disturbance ................................................. 300.8(c)(4). 
• Equipment .................................................................... 300.14. 
• Evaluation ...... .. ... . ..... .. . .. . .. . ... ... .. . ... .... .. ...... ... ... ... ... ... . .. 300.15. 
• Excess costs .................................................................. 300.16. 
• Extended school year services ............ .......................... 300.106(b). 
• Free appropriate public education ............................... 300.17. 
• Freely associated States .............................................. 300.717(a). 
• Hearing impairment ........................... .......................... 300.8(c)(5). 
• Highly qualified special education teacher .................. 300.lB(b). 
• Homeless children ...... .. .. .. . . .. ... ... . ... .... .. ... ....... .. ......... .. . 300.19. 
DEFINITIONS (I) 
• IEP Team . ...... .... ... ... .... ..... ... ..... .. .. ... ... ... .. . . .. .. .. .. ... ... ... . 300.23. 
• Illegal drug ... .. . ...... .. . .. . . .. .. . .. . ... ... . ... .. .. . ... .... .. ....... ... ...... 300.530(i)(2). 
• Include . .. . ........... .. . ........ ... ... .... ..... ... . . .. ........ .. . .. .... ... . . .. .. 300.20. 
• Independent educational evaluation ............................ 300.502(a)(3)(i). 
• Indian . . .. . ......... ... ....... .. . .. ... .. .. .. ....... .. . . ........ ......... ... .... .. 300.2l(a). 
• Indian tribe .................................................................. 300.2l(b). 
• Individualized e<).ucation program (IEP) .. ..... ...... ..... .... 300.22. 
• Individualized family service plan .. ... .. . .... .. .. .. . ......... .. . 300.24. 
• Infant or toddler with a disability ............................... 300.25. 
• Institution of hig·her education ........ ............................ 300.26. 
• Intellectual Disability ................. ................................. 300.8(c)(6). 
• Interpreting services .... ...... .............. ......... .. . .. . ... .. .... ... . 300.34(c)( 4). 
DEFINITIONS (J-0) 
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• Limited English proficient (LEP) ................................ 300.27. 
• Local educational agency (LEA) .. .. . . ... .. . .. . .. ... ... .. . . ... .. .. 300.28. 
• Medical services ................... ........................................ 300.34(c)(5). 
• Multiple disabilities ............. ...•.................................... 300,8(c)(7). 
• Native language ............................................................ 300.29(a). 
• Occupational therapy ................................................... 300.34(c)(6). 
• Orientation and mobility services ................................ 300.34(c)(7). 
• Orthopedic impairment ................................................ 300.8(c)(8). 
• Other health impairment ............................................. 300.8(c)(9). 
• Outlying areas ................................•............................. 300.717(b). 
DEFINITIONS (P-R) 
• Parent .. ... . .. .... .. . ... ... ... . . . ...... .. . ... .. ..... .. .. .... ...... ... .. . ......... 300.30(a). 
• Parent counseling and training .................................... 300.34(c)(8). 
• Parent training and information center ....................... 300.31. 
• Parentallycplaced private school children with dis- 300.130. 

abilities. 
• Participating agency (as used in "Confidentiality") ... 300.61l(c). 
• Party or parties (Regarding procedures) ...................... 300.lBl(a). 
• Personally identifiable . ...... .. . .. . ........ ... .. . .. ....... ... . .. ....... 300.32. 
• Physical education ....................................................... 300.39(b)(2). 
• Physical therapy .................. ........................................ 300.34(c)(9). 
• Psychological services ......................... ......................... 300.34(c)(10). 
• Public agency ... . .. .. . .. .... ..... ... .... .. .. . . .. . .. .. ....... .. . ... ..... .. . .. 300.33. 
• Public expense . . . . ...... .... ........ ...... ... . .. . .. . .. ... ... ...... ... ... . .. . 300.502(a)(3)(ii). 
• Recreation .................................................................... 300.34(c)(ll}. 
• Rehabilitation counseling services .............................. 300.34(c)(12). 
• Related services ............................................................ 300.34(a). 
DEFINITIONS (S) 
• School day ............................ ...... ......................... ......... 300.ll(c). 
• School health services .................................................. 300.34(c)(l3). 
• School nurse services ................................................... 300.34(c)(13). 
• Scientifically based research ....................................... 300.35. 
• Secondary school .. ;....................................................... 300.36. 
• Secretary ................ :........... ........................... ............... 300.38. 
• Serious bodily injury ... .... .. ... .. . ... ...... ... ... .... .. . .. ...... ... . .. . 300.530(i)(3). 
• Services plan ................................................................ 300.37. 
• Social work services in schools .................................... 300.34(c)(14). 
• Special education .. ... .. . . ..... ... . .. ... ... ... ... . .. . .. . .. ... .... ... ... .. . 300.39(a). 
• Specially designed instruction ..................................... 300.39(b)(3). 
• Specific learning disability .......................................... 300.8(c)(10). 
• Speech-language pathology services ............................ 300.34(c)(l5). 
• Speech or language impairment ................................... 300.8(c)(ll). 
• State . .. .. ... . .. .. . ... .. ........... .... .. . . .. .. .. ... ... ... ....... .. .. . ... .. . . . . .. . 300.40. 
• State (Special definition) ............................................. 300.717(c). 
• State educational agency (SEA) . .. . . . . ... ... . .. . .. ... ... . .. . .. ... . 300.41. 
• Supplementary aids and services .... ............................. 300.42. 
DEFINITIONS (T-Z) 
• Transition services ....................................................... 300.43. 
• Transportation ................ ... .......................................... 300.34(c)(16). 
• Traumatic brain injury ......................................... ~...... 300.8(c)(12). 
• Travel training ............................... .............................. 300.38(b)(4). 
• Universal design . ... ... .. . .... .. ... . .. ... .. . . . . ... . . . .. . . .. ... ...... ....... 300.44. 
• Visual impairment including blindness ........................ 300.8(c)(13). 
• Vocational education ................................................... 300.39(b)(5). 
• Ward of the State ......................................................... 300.45. 
• Weapon ............................ ..... ........................................ 300.530(i)(4). 
DEPARTMENT OF LABOR, Bureau of Labor Statistics 

(Regarding rate of inflation) (see §§ 300.702(b), 
300.704(a)(2)(ii), (b)(2), 300.812(b)(2)) 
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DEPARTMENT (U.S. Department of Education) 
• Enforcement: hearing procedures (see §§300.178 

through 300.184) 
• Monitoring (Regarding Secretary of the Interior) ....... 300.708(a). 
• Personally identifiable information (Use of) .............. .. 300.627. 
DESTRUCTION OF INFORMATION ............................... 300.624(b). 
• Definition ..................................................................... 300.611(a). 
DETERMINANT FACTOR for eligibility determination 
• Lack of instruction in reading or math (see 

§ 300.306(b)(l)(i), (b)(l)(ii)) 
• Limited English proficiency ....... ... ............................... 300.306(b)(l)(iii). 
DEVELOPMENT, REVIEW, AND REVISION OF IEP ..... 300.324. 
DEVELOPMENTAL DELAY(S) 
• In definition of "Child with a disability" ..................... 300.B(b). 
• Requirements for using "Developmental delay" .......... 300.lll(b). 
• State definition ............................................................ 300.lll(b). 
• Using specified disability categories ............................ 300.lll(d). 
DIABETES ....... ................... ............................................ 300.8(c)(9)(i). 
DIRECT SERVICES 
• For children in private schools (see §§ 300.132(a); 

300.133(a); 300.134(d)(l)) 
• Nature and location of services .................................... 300.227(b). 
• Payment by Secretary of the Interior .......................... 300. 712(d). 
• SEA (Additional information) ...................................... 300.175(a). 
• State-level activities ·········································'·········· 300.704(b)(4)(i). 
• Use of LEA allocations for ........................................... 300.227(a). 
DISABILITY: ADVERSELY AFFECTS EDUCATIONAL 

PERFORMANCE (See "Adversely affects educational 
performance") 

DISAGGREGATED DATA 
• Assessment results for subgroup of children with dis- 300.704(b)(4)(xi). 

abilities. 
• For suspension and expulsion by race and ethnicity .... 300.170(a). 
DISCIPLINE (A-B) 
• Alternative educational setting (see §§ 300.530(d)(l), 

(d)(2), (d)(4), (g}, 300.531, 300.533) 
• Appeal . ... ...... ... ... ... ... ... ...... .. . .. ....... ... ... ... . ... ... ... ... ... . ..... 300.532(a). 
• Behavioral interventions-intervention plan ............... 300.530(f). 
DISCIPLINE (C-H) 
• Change of placements for disciplinary removals . .. .. ... .. 300.536. 
• Child's status during due process hearings ................... 300.518. 
• Determination of setting .. . .. . ... ... ... . .. ... ....... .. .. ..... .. ... . .. . 300.531. 
• Expedited due process hearings .................................... 300.532(c). 
• Functional behavioral assessment (see 

§ 300.530(d)(l)(ii), (f)(l)(i)). 
• Hearing officer (authority of) (see §§ 300.532(b), 300.533}. 
DISCIPLINE (I-Z) 
• IEP Team (relevant members) (see §§300.530(e)(l), (f), 

300.531). 
• Interim alternative educational setting (see 

§§ 300.530(b), (d)(2), (g), 300.531, 300.532(b)(2)(ii), 300.533). 
• Manifestation determination ................................. ...... 300.530(e). 
• Placement during appeals ............................................ 300.533. 
• Protections for children not determined eligible .. .. .. . .. 300.534. 
• Referral to and action by law enforcement and judi- 300.535. 

cial authorities. 
• School personnel (Authority of) ........................ ........... 300.530(b). 

143 



Pt. 300, App. F 34 CFR Ch. Ill (7-1-18 Edition) 

• See ''Time lines-Discipline''. 
DISCLOSURE 
• Additional disclosure of information requirement ...... . 
• Consent required before disclosing: 

O Education records to public benefits or insur
ance agencies. 

O Personal information to non-agency officials 
• Notice on disclosure of evaluation results .................. . 
• Policies on disclosing information to 3rd parties ........ . 
• Prohibit evidence not disclosed ................................... . 
DISPROPORTIONALITY ............................................... . 
DISPUTES 
• Interagency disputes (Methods of ensuring services): 

O Ensure services during pend ency of dispute ... . 
0 Procedures for resolving ................................. . 

• Mediation (see also §300.532(c)(3)) ............................... .. 
O Attorneys' fees for .......................................... . 
O During discipline appeal process .................... . 
O During resolution process (see § 300.510(b)(3), 

( c )(3)) 
O Enforcement of agreement (see §§ 300.506(b)(7), 

300.510(d)(2), 300.537) 
DIVIDED STATE AGENCY RESPONSIBILITY (Adult 

prisons). 
DIVORCE-SEPARATION (Authority to review records) 
DROPOUT RATES (Performance indicators) ................. . 
DUE PROCESS HEARING(S) AND REVIEWS (A-E) 
• Agency responsible for conducting hearing ................. . 
• Appeal of decisions; impartial review ......................... . 
• Attorneys' fees ............................................................ . 
• Basic requirements (see §§300.507 through 300.514) 
• Child's status during proceedings (Pendency) ............. . 

0 Parent request for hearing (Discipline) .......... . 
• Civil action .................................................................. . 
• Evaluations disclosed at least 5 business days before 

hearing. 
• Expedited due process hearings (Discipline) ................ . 
DUE PROCESS HEARING(S) AND REVIEWS (F-I) 
• Failure to implement a due process hearing decision .. 
• Finality of decision; appeal; impartial review ............ . 
• Findings of fact and decisions (see §300.512(a)(5), 

(c)(3)): 
O To State advisory panel (see §§300.513(d), 

300.514(c)) 
• Hearing rights ............................................................. . 
• Impartial hearing officer ........................ , ................... .. 

O See "Hearing officer(s)" 
DUE PROCESS HEARING(S) AND REVIEWS (J-Z) 
• Parental rights at hearings ......................................... . 
• Party notice to other party ........... : ............................. . 

0 Model form to assist parents .......................... . 
• Party request for hearing (Discipline) ........................ . 
• Pendency (Stay put) .................................................... . 
• Prohibit evidence not introduced 5 business days be

fore hearing. 
• Record of hearing ........................................................ . 
• See "Civil action-proceedings," "Court(s)" "Proce

dural safeguards," "Timelines" 
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• Timelines and convenience of hearings-reviews (see 
§§ 300.506(b)(5), 300.511(e), 300.516(b)) 

EARLY IDENTIFICATION AND ASSESSMENT (Defini- 300.34(c)(3). 
ti on). 

EARLY INTERVENING SERVICES .............................. ;.. 300.226. 
• Adjustment to local fiscal efforts ... ... ......... .. .... ... ... . .... 300.205(d). 
• Do not limit/create right to FAPE ............ ................... 300.226(c). 
• For children not currently identified as needing spe- 300.226(a). 

cial education or related services. 
• Permissive use Of funds ................................................ 300.208(a)(2). 
• Scientifically based literacy instruction ..................... 300.226(b). 
• Use of funds: 

0 By LEA ............................................................ 300.226(a). 
O By Secretary of the Interior ............................ 300.711. 

EDUCATION RECORDS (Definition) .............................. 300.61l(b). 
EDUCATIONAL PLACEMENTS (LRE) ........................... 300.114. 
EDUCATIONAL SERVICE AGENCY(ESA) 
• Definition ..................................................................... 300.12. 
• In definition of "LEA" ................................................. 300.28(b)(l). 
• Joint establishment of eligibility (Regarding ESAs) ... 300.224(b). 

0 Additional requirements (Regarding LRE) ...... 300.224(c). 
ELEMENTARY AND SECONDARY EDUCATION ACT 

OF 1965 (ESEA) 
• Coordination of early intervening servic.es .................. 300.226(e). 
• Excess cost requirement ............................................... 300.202(b), 
• Schoolwide programs ................................................... 300.206(a). 
ELIGIBILITY (CHILD-STUDENT) (A-G) 
• Additional eligibility requirements (see §§ 300.121 

through 300.124, 300,307 through 300.311) 
• Children with disabilities in adult prisons ................... 300.324(d). 
• Children with specific learning disabilities (Docu- 300.311(a). 

mentation of eligibility determination). 
• Determinant factor for . .. ..... .. .. . .. ...... ... ... ... ...... ...... ... .... 300.306(b)(l). 
• Determination of eligibility .......................... ;.............. 300.306. 
• Developmental delay (Non-use of term by LEA if not 300.lll(b)(iv}. 

adopted by State). 
• Documentation of eligibility (To parent) ..................... 300.306(a)(2). 
• Graduation with regular diploma:. termination (see 

§§ 300.102(a)(3), 300.305(e)(2)). 
ELIGIBILITY (CHILD-STUDENT) (H-Z) 
• Lack of instruction in reading or math ........................ 300.306(b). 
• Limited English proficiency ...................... ................... 300.306(b). 
• Public benefits or insurance (Risk loss of eligibility) .. §300.154(d)(2) (iii). 
• Termination of eligibility (see §§300.204(c), 

300.305(e)(2)) 
• Transfer of rights (Special rule) ................................... 300.520(b). 
ELIGIBILITY (PUBLIC AGENCIES) 
• Hearings related to (See "Hearings--Hearing proce

dures") 
• Joint establishment of (see §§300.202(b)(3), 300.223(a), 

300.224(a)) 
• LEA (See "LEA eligibility") Secretary of the Interior 300.712(e). 
• State (See "State eligibility") 
• State agency eligibility ............................................ .... 300.228. 

O See "State agencies" 
EMOTIONAL DISTURBANCE (Definition) ..................... 300.8(c)(4). 
ENFORCEMENT 
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• Department procedures (see §§300.600, 300.604, 300.605) 
• Referral to law enforcement authorities ...................... 300.535. 
• State policies and procedures: 

O Enforcement mechanisms ................................ 300.537. 
O LEA not meeting requirements ....................... 300.608. 
O Regarding confidentiality ............................... 300.626. 

EPILEPSY ................................................................... .... 300.8(c)(9)(i). 
EQUIPMENT 
• Acquisition of ................................................................ 300.718(a). 
• Definition ..................................................................... 300.14. 
• Exception to maintenance of effort .............................. 300.204(d). 
• Placement in private school ........... ;............................. 300.144. 
EVALUATION (A-G) 
•Assessments in (see §§300.304(b), (c) 300.305.(c)). 
• Basic requirements (see §§ 300.301, 300.303, 300.324) 
• Comprehensive (Identify all special education needs) .. 300.304(c)(6). 
• Definition of ......................... ........................................ 300.15. 
• Evaluation procedures ............................................. ;.... 300.304. 
• Evaluation report to parents ........................................ 300.306(a)(2). 
• Existing evaluation data (Review of) .. ;........................ 300.305(a)(l). 
• Graduation (Evaluation not required for) .................... · 300.305(e)(2). 
EVALUATION (H-Z) 
• Independent educational evaluation (IEE) .. ......... ........ 300.502. 
• Initial evaluation (see §§ 300.301, 300.305) 
• Observation in determining SLD ............ , .............. ;...... 300.310; 
• Parent consent ............................................................. 300.300. 
• Parent right to evaluation at public expense ............... 300.502(b). 
• Reevaluation .... .. ............ .... .. .. ........ ...... .... .. ...... ......... ... 300.303. 
EXCEPTION 
• Charter schools exception (Joint eligibility) ............... 300.223(b). 
• For prior local policies and procedures ...... ........ ....... ... 300.220. 
• For prior State policies and procedures ....................... 300.176(a). 
•To FAPE: 

0 For certain ages .. .. .. ........... ...... .. .. .......... ...... .... 300.102. 
0 For graduating with a regular diploma ........... 300.102(a)(3)(i). 
0 For children in adult prisons (see 

§§300.102(a)(2), 300.324(d)). 
• To maintenance of effort .. ............................................ 300.204. 
• To reimbursement for parental placement ................... 300.148(e). 
EXCESS COSTS 
• Calculation of (see appendix A-Excess Costs Calcula-

tion) 
• Definition ..................................................................... 300.16. 
• Excess cost requirement ............................................... 300.202(b) 
• Joint establishment of eligibility ................................ 300.202(b)(3) 
• LEA requirement .......................................................... 300.202(b) 
• Limitation on use of Part B funds .. .............................. 300.202(b) 
• Meeting the excess cost requirement ......................... ;; 300.202(b)(2) 
• See also §§ 300.163(a), 300.l 75(b), 300.202(a), 

300.227(a)(2)(ii) 
EXISTING EVALUATION DATA (Review of) ................. 300.305(a)(l). 
EXPEDITED DUE PROCESS HEARINGS ....................... 300.532(c). 
•Authority of hearing officer ......................................... 300.532(b). 
• Party appeal (Hearing requested by parents) ...... ......... 300.532(a). 
EXPULSION (See "Suspension and expulsion") 
EXTENDED SCHOOL YEAR SERVICES ....... ......... .... .. ... 300.106. 
EXTRACURRICULAR 
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• IEP content ............................................... ,.................. 300.320(a)(4)(ii). 
• In supplementary a,ids and services .............................. 300.42. 
• Nonacademic services ........................ :.......................... 300.107. 
• Nonacademic settings .................................................. 300.117. 
FACILITIES 
• Alteration of................................................................. 300.718. 
• Children in private schools or facilities (see §§ 300.130, 

300.142(a), 300.144(b), (c), 300.147(c)) 
• Construction of............................................................. 300.718. 
• Physical education (In separate facilities) ................... 300.108(d). 
• Private schools and facilities ............. .......................... 300.2(c). 
• See also "Correctional facilities" 
• Termination of expenses for construction of ....... ..... .... 300.204(d). 
FAMILY EDUCATIONAL RIGHTS AND PRIVACY ACT 

(FERPA) (See "Confidentiality") 
FAPE (A-G) 
• Definition ..................................................................... 300.17. 
• Documentation of exceptions .................... ................... 300.102(b). 
• Exception to F APE: 

O For certain ages ............................................... 300.102(a). 
0 For children receiving early intervention 300.102(a)(4). 

services; 
0 For children graduating with a regular di- 300.102(a)(3). 

ploma. 
O For children in adult correctional facilities ... 300.102(a)(2). 

• For children: 
o Advancing from grade to grade ....................... 300.lOl(c). 
O Beginning· at age 3 .................................... ;...... 300.lOl(b). 
0 On Indian reservations .................................... 300.707(c). 
O Suspended or expelled from school .................. 300.lOl(a). 

• General requirement ...................................... •.............. 300.lOl(a). 
FAPE (H-Z) 
• Methods and payments .......................... ,...................... 300.103. 
• Private school children with disabilities: 

O Placed l;Jy parents when F APE is at issue ......... 300.148. 
0 Placed in or referred by public agencies (see 

§§ 300.145 through 300.147) 
• Reallocation of LEA funds (F APE adequately pro- 300.705(c). 

vided). 
• Services (and placement) for F APE: 

0 Based on child's needs (Not disability cat- 300.304(c)(6). 
egory). 

• State eligibility condition ......................... ................... 300.100. 
FAS (Freely associated States) ....................................... 300.717(a). 
FAX (FACSIMILE TRANSMISSION) 
• Department procedures (see §§ 300.183, 1300.196(a) 

through (e)) · / 

FERPA (Family Educational Rights and Privacy Act) 
(See "Confidentiality") 

FILING A CLAIM (Private insurance) ............................ 300.154(e). 
FILING A COMPLAINT (State complaint procedures) ... 300.153. 
FILING REQUIREMENTS 
• By-pass (Regarding private school children) ................ 300.196. 
• Department procedures ................................................ 300.183. 
• See §§ 300.178 through 300.186. 
FINALITY OF DECISION ................................................ 300.514. 
FORMULA 
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• Allocations to LEAs ..................................................... 300.705(b). 
• Allocations to States .................................................... 300.703. 
• Allocation to States when by-pass is implemented ...... 300.191. 
• Allocation to States regarding section 619 (see 

§§ 300.807' 300.810). 
• Parentally-placed private school children ................... 300.133. 
• SEA set aside funds ...................................................... 300.704(b). 
• See also §300.171(a). 
FOSTER PARENT ........................................................... 300.30(a)(2). 
• See also§ 300.45(b). 
FREELY ASSOCIATED STATES AND OUTLYING 

AREAS 
• Funding for ................................................................... 300.701(a). 
• Purpose of grants ......................................................... 300.700(a). 
FULL EDUCATIONAL OPPORTUNITY GOAL ............... 300.109. 
FUNCTIONAL BERA VIORAL ASSESSMENT (see 

§ 300.530( d)(l)(H), (f)(l)(i)) 
FUNDING MECHANISM: LRE ........................................ 300.114(b). 
FUNDS (See "Use of funds") 
GENERAL CURRICULUM 
• Discipline (Continue participating in) ......................... 300.530(d)(l)(i). 
• Evaluation procedures: 

O Be involved and progress in ..... ........................ 300.304(b)(l)(ii). 
O Review of existing evaluation data ................. 300.305(a)(l). 

• IEPs: , 
O Measurable annual goals ................................. 300.320(a)(2)(i). 
O Present levels of educational performance ...... 300.320(a)(l). 
O Review and revision of IEPs ............................ 300.324(b)(l)(ii). 
O Special education and related services ............ 300.320(a)(4)(ii). 

• IEP Team ..................................................................... 300.321(a)(4)(ii). 
• Specially designed instruction (Definition) ................. 300.39(b)(3). 
GOALS 
Annual goals (See "IEP" and "Annual goals"). 
• Performance goals and indicators ................................ 300.157. 

O State and local activities to meet ................... 300.814(c). 
O Use of State-level funds to meet ..................... 300.704(b)(4)(x). 

GOVERNOR (Adult prisons) ............................................ 300.149(d). 
• See also "Chief executive officer". 
GRADUATION 
• Evaluation not required for .......................................... 300.305(e)(2). 
• Exception to F APE .... .. .. .. .. ... ....... .. ... .... .. ... ....... ... .. ....... 300.102(a)(3)(i). 
• Graduation rates as performance indicators ................ 300.157(a)(3). 
• Written prior notice required . ... ... .. . .......... .. ... ... ... ...... .. 300.102(a)(3)(iii). 
GRANDPARENT OR STEPPARENT (In definition of 300.30(a)(4). 

"Parent"). 
GRANTS 
• Grants to States: 

O Maximum amount .......................................... . 
0 Purpose of ....................................................... . 

• See "Subgrants". 

300.700. 
300.700(b). 
300. 700(a). 

GUARDIAN (In definition of "Parent") .......................... 300.30(a)(3). 
GUARDIANSHIP, SEPARATION, AND DIVORCE (Re- 300.613(c). 

garding parent's authority to review records). , 
HEALTH AND HUMAN SERVICES (Secretary of) .......... 300.708(i)(l). 
HEARING AIDS: Proper functioning of .......................... 300.113(a). 
HEARING IMPAIRMENT 
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• Definition .. ................................. .................................. 300.B(c)(5). 
• Related services, audiology .......................................... 300.34(c)(l). 
HEARING OFFICER(S) (A-B) 
• Additional disclosure of information requirement ....... 300.512(b). 
• Attorneys' fees ............................................................. 300.517(c)(2)(i). 
• Authority of (Discipline) .............................................. 300.532(b). 

0 Basis of decisions ...................... ....................... 300.513(a). 
HEARING OFFICER(S) (C-Z) 
• Change of placement: 

O Hearing officer decision agrees with parents ... 300.51B(d). 
O Hearing officer may order ............. ;................. 300.532(b)(2)(ii). 

• Expedited due process hearing (Discipline) .................. 300.532(c). 
• Impartial hearing officer .............................................. 300.511(c). 
• Parent appeal (Discipline) ............................................ 300.532(a). 
• Placement during appeals ............................................ 300.533. 
• Private school placement when FAPE is at issue ........ 300.14B(b). 
• Reimbursement for private school placement by par- 300.14B(c). 

en ts. 
• Requests for evaluations by ......................................... 300.502(d). 
HEARING RIGHTS .. ... . ..... ... ...... .. . .. . .... ....... .... ... . .. . ..... ... .. 300.512. 
HEARINGS-HEARING PROCEDURES 
• Due process (See "Due process hearings"). 
• Public hearings on policies and procedures .................. 300.165(a). 
• State and local eligibility: 

0 LEA eligibility ................................................ 300.155. 
O Notification in case of LEA or State ineligi- 300.221. 

bility. 
O State eligibility (Notice and hearing) (see 

§§ 300.178, 300.179, 300.181). 
HEART CONDITION ........................................................ 300.B(c)(9)(i). 
HEIGHTENED ALERTNESS TO ENVIRONMENTAL 300.B(c)(9). 

STIMULI (In "Other health impairment"). 
HIGH COST FUND (LEA) ................................................ 300.704(c). 
HIGHLY MOBILE CHILDREN (e.g., homeless and mi- 300.lll(c)(2). 

grant children). 
HIGHLY QUALIFIED TEACHER (A-Q) 
• Alternative route to certification .................. ,............. 300;18(b)(2). 
• Definition of ............. .................................................... 300.18. 
• Private school teachers ................................................ 300.lB(h). 
HIGHLY QUALIFIED TEACHER (R-Z) 
• Requirements for in general ......................................... 300.lB(b). 
• Requirements for teaching to alternate academic 300.lB(c). 

achievement standards. 
• Requirements for teaching multiple subjects ... ........... 300.lB(d). 
• Personnel qualifications .............. , ............ ,................... 300.156(c). 
HIGH NEED CHILD ......................................................... 300.704(c)(3)(i). 
HOMELESS CHILDREN 
• Child find .................. .................................................... 300.lll(a)(l)(i). 
• Definition of ................................................................. 300.19. 
• McKinney-Vento Homeless Assistance Act (see 

§§300.19, 300.149(a)(3), 300.153(b)(4)(iii). 300.16B(a)(5), 
300.50B(b)(4)). 

• Surrogate parents for ................................................... 300.519(a,)(4). 
HYPERACTIVITY (Attention deficit hyperactivity dis- 300.B(c)(9)(i). 

order). 
INAPPLICABILITY (Of requirements that prohibit 300.704(d). 

commingling and supplanting of funds). 
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IEE (See "Independent educational evaluation") 
IEP (A-I) 
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• Agency responsibilities for transition services ............ 300.324(c)(l). 
• Basic requirements (see §§ 300.320 through 300.324). 
• Child participation when considering transition ......... 300.321(b)(l). 
• Consideration of special factors . .. . .. . .. ......... ... ... ... .... .... 300.324(a)(2). 
• Consolidation of IEP Team meetings ........................... 300.324(a)(5). 
•Content oflEPs .................. ; ......................................... 300.320(a). 
• Definition (see§§ 300.22, 300.320). 
• Development, review, and revision of ................... ;....... 300.324. 
• IEP or IFSP for children aged 3 through 5 ................... 300.323(b). 
• IEP Team . ... ... .... .. . .. ... . .. .... ... ... ...... . .......... .... .. .. .. ...... .... 300.321. 
IEP (J-Z) 
• Modifications of IEP or placement (F APE for children 300.324(d)(2)(i). 

in adult prisons). 
• Modify/Amend without convening meeting (see 

§ 300.324(a)( 4), (a)(6)). 
• Parent participation ..................................................... 300.322. 
• Alternative means ............................................ ............ 300.328. 
• Part C coordinator involvement ................................... 300.321(f). 
• Private school placements by public agencies . . .. .. ... .... 300.325(a)(l). 
• Regular education teacher (See "IEP Team"). 
• Review and revision ofIEPs ....................................... .. 300.324(b). 
• SEA responsibility regarding private school ................ 300.325(c). 
• State eligibility requirement ....................................... 300.112. 
• Transition services ....................................................... 300.320(b). 
• When ):EPs must be in effect ........... ,..... .... .. . ........... ... ... 300.323. 
IEP TEAM ....................................................................... 300.321. 
• Alternative educational setting (Determined by) ........ 300.531. 
• Consideration of special factors ................................... 300.324(a)(2). 

O Assistive technology .... ...... ... ... ... ... .... .. .. .. ... ... . 300.324(a)(2)(v). 
O Behavioral interventions ................................. 300.324(a)(2)(i). 
O Braille needs . . .. .. . . . . . . . . .. . . . . . .. . . . . . . . .. .. . . . .. .. . . .. . .. . . . . 300.324(a)(2)(iii). 
O Communication needs (Deafness and other 300.324(a)(2)(iv). 

needs). 
O Limited English proficiency . . ... ...... ..... .... . ....... 300.324(a)(2)(ii). 

• Determination of knowledge or special expertise ........ 300.32l(c). 
• Discipline procedures (see§§ 300.530(e), 300.531). 
• Manifestation determination ....................................... 300.530(e). 
• Other individuals who have knowledge or special ex- 300.32l(a)(6). 

pertise (At parent or agency discretion). 
• Participation by private school (public agency place- 300.325(a). 

ment). 
• Regular education teacher (see §§300.321(a)(2), 

300.324(a)(3)). 
IFSP (INDIVIDUALIZED FAMILY SERVICE PLAN) 
• Definition ...................................................................... 300.24. 
• Transition from Part C ........................................ ;........ 300.124. 
• IFSP vs. IEP ................................................................. 300.323(b). 
ILLEGAL DRUG (Definition-discipline)........................ 300.530(i)(2). 
IMPARTIAL DUE PROCESS HEARING ........ .. ... ... . ..... ... 300.511. 
• See "Due process hearings and reviews". 
IMPARTIAL HEARING OFFICER .................................. 300.51l(c). 
IMPARTIALITY OF MEDIATOR .................................... 300.506(b)(l). 
INCIDENTAL BENEFITS (Permissive use of funds) ....... 300.208. 
INCIDENTAL FEES (In definition of "at no cost" under 300.39(b)(l). 

"Special education"). 
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INCLUDE (Definition) ..................................................... 300.20. 
INDEPENDENT EDUCATIONAL EVALUATION (IEE) ... 300.502. 
• Agency criteria (see § 300.502(a)(2), (b)(2)(ii), (c)(l), (e)). 

• Definition ·······'······························································ 300.502(a)(3)(i). 
• Parent-initiated evaluations ........................................ 300.502(c). 
• Parent right to ... ... ... . . .. ...... ..... .. . ..... ... . ....... .. . ..... ... ....... 300.502(a)(l). 
• Procedural safeguards notice ....................................... 300.504(c)(l). 
• Public expense (Definition under IEE) . . ... ... ... ... . ..... ... .. 300.502(a)(3)(ii). 
• Request by hearing officers .......................................... 300.502(d). 
• Use as evidence at hearing ........................................... 300,502(c)(2). 
INDIAN; INDIAN CHILDREN 
• Child find for Indian children aged 3 through 5 ,,.......... 300.712(d). 
• Definition of "Indian" ............................... ................... 300.21(a). 
• Definition of "Indian tribe" ......................................... 300.21(b). 
• Early intervening services ........................................... 300.711. 
• Payments and use of amounts for: 

0 Education and services for children aged 3 300.712(a). 
through 5. 

O Education of Indian children ........................... 300.707. 
• Plan for coordination of services .................................. 300.713. 
• Submission of information by Secretary of Interior .... 300.708. 
INDICATORS................................................................... 300.157(b). 
• See "Performance goals and indicators". 
INDIVIDUALIZED EDUCATION PROGRAM (See 

"IEP") 
INDIVIDUALIZED FAMILY SERVICE PLAN (See 

"IFSP") 
INFORMED CONSENT (See "Consent") 
INITIAL EVALUATION .................................................. 300.301. 
• Consent before conducting . . ....... .. ... ... . . .. ...... ...... ...... ... . 300.300(a)(l)(i). 

O For ward of State .............................. ,, ........... , 300.300(a)(2). · 
O Not construed as consent for initial place- 300.300(a)(l)(ii). 

ment. 
O When not required .. ......... ... ........ ........... .......... 300,300(a)(2). 

• Review of existing evaluation data . ... .. .... . .. ... . .. . .. ... ... .. 300.305(a). 
INSTITUTION OF HIGHER EDUCATION 
• Definition ....................................................... :............. 300.26. 
INSTRUCTIONAL MATERIALS 
• Acces.s to ..................... : . .. .. . . . .. . .. . .. . . . .... .. . . . . .. . .. . . .. .. .. .. .. .. 300.172. 
• Audio-visual materials ................................................. 300.14(b). 
• LEA purchase of ............................................ , . . .. .. . . . . . .. . 300.210. 
• NIMAC: 

O SEA coordination with .................................... 300.172(c). 
0 SEA rights and responsibilities if not coordi- 300.172(b). 

nating. 
INSURANCE 
• Community-based waivers (see§ 300.154(d)(2)(iii)(D)). 
• Financial costs ... ...... ...... ... ............... ......... ....... ......... ... 300.154(f)(2). 
• Financial responsibility of LEA/SEA ........................... 300.154(a)(l). 
• Out-of-pocket expense ................ ,................................. 300.154(d)(2)(ii). 
• Private insurance ......................................................... 300.154(e). 
• Public benefits or insurance ......................................... 300.154(d). 
• Risk of loss of eligibility (see §300.154(d)(2)(iii)(D)). 
INTELLECTUAL DISABILITY (Definition) ................. .. 300.B(c)(6). 
INTERAGENCY AGREEMENTS 
• FAPE methods and payments (Joint agreements) ....... 300.103(a). 
• LRE (Children in public/private institutions) .............. 300.114(a)(2)(i). 
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• Methods of ensuring services ..................... ................... 300.154(a). 
• SEA responsibility for general supervision .................. 300.149. 
• Secretary of Interior-with Health and Human Serv- 300.708(i)(l). 

ices Secretary. 
O Cooperative agreements (BIA and other agen- 300.712(d). 

cies). 
INTERAGENCY COORDINATION (See "Coordination of 

services," "In teragency agreements") 
INTERAGENCY DISPUTES ............... ............................. 300.154(a)(3). 
INTERAGENCY RESPONSIBILITIES (Transition serv- 300.320(b). 

ices). 
INTERIM ALTERNATIVE EDUCATIONAL SETTING 

(See §§ 300.530(b), 300.531, 300.532(b)(2)(ii), 300.533) 
INTERPRETING SERVICES 
• As a related service . .. ... .... .. ... . ... ... ... .. . .. ... .... ......... ........ 300.34(a). 
• Definition ..................................................................... 300.34(c)(4). 
JOINT ESTABLISHMENT Oli' ELIGIBILITY (LEAs) ...... 300.223. 
• See also §§ 300.202(b)(3), 300.224. 
JUDICIAL 
• Authorities (Referral to) ........................... ................... 300.535. 
• Finding of unreasonableness ........... ............................. 300.148(d)(3). 
• Proceeding (During pendency) ...................................... 300.518(a). 
• Review .......................................................................... 300.197. 
• See also: 

O Civil action (see §§ 300.504(c)(12), 300.514(d), 
300.516). 

0 .Court(s) (see §§ 300.102(a)(l), 300.184, 300.148(c), 
(d)(3), 300.197, 300.516(a), (c), (d), 300.517(a), (c)). 

JUVENILE-ADULT CORRECTIONS FACILITIES (See 
"Correctional facilities") 

LAW ENFORCEMENT AND JUDICIAL AUTHORITIES 
• Referral to .... .. . .. . ....... .. . .. ... . .. . ... .. ... .. . . .. . .. .. . .......... ... ... .. . 300.535, 
LEA (LOCAL EDUCATIONAL AGENCY) (A-C) 
• Allocations to LEAs ........................ ............................. 300.705(b). 

O Reallocation of funds (If LEA is adequately . 300.705(c). 
providing FAPE). 

• Charter schools and LEAs (See "Charter schools"). 
• Child count-LEAs: 

O Parentally~placed private school children 300.133(c). 
with disabilities. 

O Procedures for counting all children served 300.645. 
(Annual report). 

O See also "Child count". 
• Child find--LEAs: 

O Parentally-placed private school children 300.131. 
with disabilities. 

o See also "Child find". 
• Compliance (LEA and State agency) .:.......................... 300.222. 
• Consistency of LEA policies with State policies .......... 300.201. 
LEA (D-G) 
• Definition of LEA .................... ..................................... 300.28. 
• Developmental· delay: Use of term by LEAs (see 

§300.lll(b)(2) through (b)(4)). 
• Direct services by SEA (If LEA is unable or unwilling 300.227. 

to serve CWDs, etc.). 
• Discipline and LEAs (See "Discipline"). 
• Eligibility of LEA: 
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o Condition of assistance (see §§ 300.200 through 
300.213). 

o Exception for prior local plans. ....................... 300.220. 
0 Ineligibility of LEA (Notice by SEA) .............. 300.221. 
O SEA hearings on LEA eligibility ..................... 300.155. 

• Excess cost requirement-LEA: ................................... 300.202(b). 
O Use of amounts for excess costs ....................... 300.202(a)(2). 
O See also "Excess costs". 

LEA (H-L) 
• Hearings relating to LEA eligibility ............................ 300.155. 
• Information for SEA ..................................................... 300.211. 
• Instructional materials (Purchase of) ........................ :. 300.210. 
• Joint establishment of eligibility (By two or more 300.202(b)(3). 

LEAs). 
O See also §§300.223, 300.224. 

• LEA and State agency compliance ............................... 300.222. 
• LEA policies (Modification of) ..................................... 300.220(b). 

0 See "LEA eligibility," "Eligibility of LEA". 
LEA (M-P) 
• Maintenance of effort regarding LEAs (See "Mainte

nance of effort"). 
• Methods of ensuring services-LEAs (see §300.154(a)(l) 

through (a)(4), (b)). 
• Migratory children with disabilities (Linkage with 300.213. 

records under ESEA). 
• Modification of policies by LEA ................................... 300.220(b). 
• Noncompliance of LEA (SEA determination) ............... 300.222(a). 
• Notice requirement (On LEA) ...................................... 300.222(b). 
• Purchase of instructional materials ........................ ..... 300.210. 
• Personnel shortages (Use of funds to assist LEAs in 300.704(b)(4)(vii). 

meeting). 
• Public information (By LEA) . .. .. ............. .... ...... .. ......... 300.212. 
LEA (R-T) 
• Reallocation of LEA funds (If LEA is adequately pro- 300.705(c). 

viding F APE). 
• Reimbursement of LEAs by other agencies (See 

"Methods of ensuring services," §300.154(a)(2) through 
(a)(3), (b)(2)). 

• Review and revision of policies .................................... 300.170(b). 
• SEA reduction in payments to LEA ............................. 300.222(a). 
• SEA use of LEA allocations for direct services ............ 300.227. 
• Show cause hearing (By-pass requirement) .................. 300.194. 
• State-level nonsupplanting .......................................... 300.162(c). 
• Subgrants to LEAs ....................................................... 300.705(a). 
• Suspension and expulsion rates-LEAs ........................ 300.170(a)(l). 
• Transition planning conferences (Part C to B) ............. 300.124(c). 
LEA (U-Z) 
• Use of amounts (by LEA) ................................... ........... 300.202. 

O (See "Permissive use of funds"). 
• Use of SEA allocations (Regarding LEAs) .................... · 300.704. 

O For capacity-building, etc. (see 
§ 3QO. 704(b )( 4)(viii) ). 

O To assist in meeting personnel .shortages (see 
§ 300. 704(b )( 4)(Vii) ). 

LEA ELIGIBILITY (A-I) 
• Adjustment to local fiscal efforts in certain fiscal 300.205. 

years. 
• Charter schools-public: 
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O Rights of children with disabilities who at- 300.209(a). 
tend public charter schools. 

o That are public schools of the LEA ................. 300.209(b). 
O That are LEAs ................................................. 300.209(c). 
O That are not an LEA or a school that is part 300.209(d). 

of an LEA. 
O Treatment of charter schools and their stu- 300.209. 

dents. 
O See also "Charter schools". 

• Condition of assistance ................................................ 300.200. 
O See §§300.201 through 300.213. 

• Consistency with State policies ...... ............................. 300.201. 
• Information for SEA ........................ ,............................ 300.211. 
LEA ELIGIBILITY (M-Z) 
• Maintenance of effort .. ................................................. 300.203. 

O Exception to .. .... .................. ...... ............ .......... 300.204. 
• Migratory children with disabilities-records regard- 300.213. 

ing. 
• Permissive use of funds ................................................ 300.208. 

O Administrative case management ................... 300.208(b). 
O Early intervening services .. ...... .... ...... .. .. .. .. .. ... 300.208(a)(2}. 
O High cost special education and related serv- 300.208(a)(3). 

ices. 
O Services and aids that also benefit non- 300.208(a)(l) . 

. disabled children. 
• Personnel development ................................................ 300.207. 
• Records regarding migratory children with disabil- 300.213. 

ities. · ' 
• State prohibition (If LEA is unable to establish/main- 300.205(c). 

tain programs of F APE). 
• Treatment of charter schools and their students ......... 300.209. 
LEAD POISONING (Other health impairment) ............... 300.8(c)(9)(i). 
LEAST RESTRICTIVE ENVIRONMENT (LRE) 
• Children in public or private institutions .................... 300.118. 
• Continuum of alternative placements .......................... 300.115. 
• Educational service agency (Additional requirement 300.224(c). 

regarding LRE). 
• Monitoring activities ................................................... 300.120. 
• Nonacademic settings .................................................. 300.117. 
• Placements ... . .. ... ....... .... .. ..... . ... .. .... .. .... .... .. .. . .... .. .. .... .. 300.116. 
• State eligibility requirements ..... ,............................... 300.114. 
• Additional requirement: State funding mechanism ..... 300.114(b). 
• Technical assistance and training ................................ 300.119. 
LEISURE EDUCATION (Recreation) .............................. 300.34(c)(ll)(iv). 
LEP (See "Limited English proficient") 
LEUKEMIA (Other health impairment) .......................... 300.8(c)(9)(i). 
LIMITED ENGLISH PROFICIENT (LEP) 
• Definition of ................................................................. 300.27. 
• Determinant factor in eligibility determination ......... 300.306(b)(l)(iii). 
• In development, review, and revision of IEP ................ 300.324(a)(2)(ii). 
• In "native language" (Definition) ................................ 300.29(a). 
• Special rule-LEP not determinant factor ................... 300.306(b)(l)(iii). 
LOCAL EDUCATIONAL AGENCY (See "LEA") 
LRE (See "Least restrictive environment") 
MAINTENANCE OF EFFORT (MOE-LEA) (A-R) 
• Amounts in excess (Reduce level) ................................ 300.205(a). 
• Exception to ................ :................................................ 300.204. 

154 



Off. of Spec. Educ. and Rehab. Services, Education 

• Maintenance of effort and early intervening services 
(see appendix D). 

• Maintenance of effort-LEA ........................................ . 
• Non-reduction of (State enforcement) ...•...................... 
• Public benefits or insurance proceeds are not MOE 

O See "Methods of ensuring services". 
MAINTENANCE OF EFFORT (MOE-LEA) (S-Z) 
• SEA flexibility ............................................................ . 
• State enforcement (SEA must prohibit LEA from re-

ducing MOE). 
MAINTENANCE OF STATE FINANCIAL SUPPORT ..... . 
• Reduction of funds for failure to maintain support .... . 
• Subsequent years (Regarding a waiver) .......... , ............ . 
• Waivers: Exceptional or uncontrollable circumstances, 
MANIFESTATION DETERMINATION (See "Dis-

cipline"). 
McKINNEY-VENTO HOMELESS ASSISTANCE ACT 
• In definition of "Homeless children" ·······················'··· 
• In filing a State complaint .......................................... . 
• SEA responsibility for general supervision (Regarding 

homeless children). 
• State advisory panel (Membership) ............................. . 
• Surrogate parents (Homeless child's rights protected 
MEDIATION (A-0) 
• Benefits of (Meeting to explain) .................................. . 
• Confidential discussions .............................................. . 
• Cost of (Borne by State) .............................................. . 
• Disinterested party (To meet with parents and schools 
• Disputes (Resolve through mediation) ........................ . 
• Legally binding agreement .......................................... . 
• Mediation procedures (By public agency to allow par

ties to resolve disputes). 
• Mediators:. 

O Impartiality of .......... , ...................... ; .............. . 
O List of ............................................................. . 
O Qualified and impartial (see § 300.506(b)(l)(iii)). 

• Meeting to explain benefits of ..................................... . 
• Not used as evidence in hearing .................................. . 
• Not used to deny/delay right to hearing ...................... . 
• Opportunity to meet .................................................... . 
MEDIATION (P-Z) 
• Parent training and information center ...................... . 
• Procedural safeguards notice ...................................... . 
• Random selection of mediators ................................... . 
• Use of SEA allocations to establish ............................ . 
• Voluntary .................................................................... . 
• Written mediation agreement ..................................... . 
MEDICAID 
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300.203. 
300.608. 
300.154(g)(2). 

300.230(a). 
300.608. 

300.163. 
300.163(b). 
300.163(d). 
300.163(c). 
300.530(e). 

300.19. 
300.153(b )( 4)(iii). 
300.l 49(a)(3). 

300.168(a)(5). 
300.519(a)(4). 

300.506(b )(2)(ii). 
300.506(b )(6)(i). 
300.506(b)( 4). 
300.506(b)(2). 
300.506(a). 
300.506(b)(6). 
300.506(a). 

300.506(c). 
300.506(b)(3)(i). 

300.506(b )(2)(ii). 
300.506(b)(8). 
300.506(b )(l)(ii), 
30.506(b )(2). 

300.506(b )(2)(i). 
300.504(c)(6). 
300.506(b )(3)(ii). 
300. 704(b )(3)(ii). 
300.506(b )(l)(i). 
300.506(b)(7). 

• Children covered by public benefits or insurance ......... 300.154(d)(l). 
• Construction (Nothing alters requirements imposed 300.154(h). 

under Titles XIX or XXI). 
• Financial responsibility of each nohceducational pub- 300.154(a)(l). 

lie agency (e.g., State Medicaid). 
• LEA high cost fund (Disbursements not medical as- 300.704(c)(8). 

sistance under State Medicaid). 
• Medicaid reimbursement not disqualified because 300.154(b)(l)(ii). 

service in school context. 
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• Methods of ensuring services (see § 300.154(a)(l), 
(b)(l)(ii), (d), (g)(2), (h)). 

• Proceeds from public or private insurance ................. .. 
• Public agency may use Medicaid ..................... ,: .......... . 
• State Medicaid, etc., must precede financial responsi-

bility of LEA. 
MEDICAL (A-L) 
• Assistance under other Federal programs .................. .. 
• Assistive technology device (Does not include a sur

gically implanted medical device). 
• LEA high cost fund (Disbursements not medical as

sistance under State Medicaid). 
MEDICAL (M-Q) 
• Medical services in ("Related services"): 

O Audiology (Referral for) ................................. . 
0 Definition of .................................................. .. 
O For diagnostic purposes .................................. . 
O Speech-language pathology (Referral for) ...... . 

• Medical supplies, etc. (Memo of agreement between 
HHS and Interior). 

• Non-medical (Residential placement) ......................... . 
MEDICAL (R-Z) 
• Referral for medical services: 

O Audiology ....................................................... . 
O Speech-language pathology services ............. .. 

• Related services: Exception; surgically implanted de-
vices ("Cochlear implants"). 

• Routine checking of hearing aids and other devices .... 
• SLD: Educationally relevant medical findings, if any 
MEDICATION 
• Prohibition on mandatory medication ........................ . 
MEETlNG(S) 
• Alternative means of meeting participation .............. .. 
• Consolidation of IEP Team meetings .......................... .. 
• Equitable services determined (Parentally-placed pri-

vate school CWDs). 
• IEP Team meetings (See "IEP"). 
• Mediation (Opportunity to meet) ............................... .. 
• Opportunity to examine records; participation in IEP 

Team meetings. 
• Parent participation in meetings (see § 300.506(b)(2), 

(b)(4)). 
• Private school placements by public agencies ........... .. 
• Reviewing and revising IEPs (Private school place-

ments). 
• Services plan.for private school children. (Meetings) .. . 
METHODS OF ENSURING SERVICES ......................... .. 
MIGRANT CHILDREN 

300.154(g)(l). 
300.154(a)(l). 
300.154(a)(l). 

300.186. 
300.5. 

300.704(c)(8). 

300.34( c)(l)(ii). 
300.34(c)(5). 
300.34(a). 
300.34( c)(l5)(iii). 
300.708(i)(2). 

300.104. 

300.34( c )(l)(ii). 
300.34( c)(l5)(iii). 
300.34(b). 

300.113. 
300.3ll(a)( 4). 

300.174. 

300.328. 
300.324(a)(5). 
300.137. 

300.506(b)(2). 
300.501. 

300.325. 
300.325(b). 

300.137(c)(l). 
300.154. 

• Child find ...................................................................... 300.lll(c)(2). 
• Records regarding migratory children (Linkage with 300.213. 

ESEA). 
MINIMUM STATE COMPLAINT PROCEDURES ............ 300.152. 
• See "Complaints," "State complaint procedures". 
MONITOR; MONITORING ACTIVITIES (A-N) 
• Allowable costs for monitoring ................................... . 
• Children placed in private schools by public agencies 
• Implementation by SEA ............................................. .. 
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• LRE (SEA monitoring activities) : ...... ......................... . 
• Monitoring activities (LRE) ........................................ . 
• Monitoring-Enforcement (Subpart F) ....................... . 

O Rule of construction (Use any authority under 
GEPA to monitor). 

0 Secretary's review and determination regard
ing State performance. 

O State exercise of general supervision ............. . 
O State use of targets and reporting ··················' 

MONITOR; MONITORING ACTIVITIES (0-Z) 
• Outlying areas, etc. (see §300.70l(a)(l)(ii)). 
• Private school children: SEA monitoring ................... . 
• SEA responsibility for general supervision ................. . 
• Secretary of the Interior ............................................. . 
• State advisory panel functions (Advise SEA on correc

tive action plans). 
• Use of SEA allocations for monitoring ....................... . 
• Waiver (State's procedures for monitoring) ................ . 

0 Summary of monitoring reports ..................... . 
MULTIPLE DISABILITIES (Definition) ........................ . 
NATIONAL INSTRUCTIONAL MATERIALS ACCESS 

CENTER (NIMAC). 
NATIONAL INSTRUCTIONAL MATERIALS ACCESSI-

BILITY STANDARDS (NIMAS). 
• See also appendix C. 
NATIVE LANGUAGE 
• Confidentiality (Notice to parents) ............................. . 
• Definition .................................................................... . 
• Definition of "Consent" .............................................. . 
• Evaluation procedures (Tests in native language) 
• Notice to parents: Confidentiality (In native lan

guage). 
• Prior notice: 

0 Notice in native language ............................... . 
0 Notice translated orally ................................. . 
O Steps if not a written language ...................... . 

NATURE/LOCATION OF SERVICES (Direct services by 
SEA). 

300.120. 
300.120. 
300.600. 
300.609. 
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300.603(b)(l). 

300.600(d)(2). 
300.602(a), (b)(l). 

300.147(a). 
300.149(b). 
300.708. 
300.169(d). 

300. 704(b )(3)(i). 
300.164( c )(2)(ii)(B). 
300.164(c)(3). 
300.8(c)(7). 
300.172( e )(l)(ii). 

300.172( e )(l)(iii). 

300.612(a)(l). 
300.29. 
300.9. 
300.304( c )(l)(ii). 
300.612(a)(l). 

300.503( c )(l)(ii). 
300.503(c )(2)(i). 
300.503( c )(2). 
300.227. 

NEPHRITIS (In "Other health impairment") ................. 300.8(c)(9)(i). 
NIMAC (See "National Instructional Materials Access 

Center") 
NIMAS (See "National Instructional Materials Accessi-

bility Standard") 
NONACADEMIC 
• Activities: Participate in (IEP content) ....................... 300.320(a)(4)(ii). 
• Services and extracurricular activities (Equal oppor- 300.107(a). 

tunity to participate in). 
• Settings ........................................................................ 300.117. 
NONCOMMINGLING .................... :.................................. 300.162(b). 
NONDISABLED (Children; students) (A--P) 
• At no cost (In definition of "special education") ......... 300.39(b)(l). 
• Disciplinary information .............................................. 300.229(a). 
• Excess cost requirement ................................... ............ 300.202(b). 
• IEP (definition) (see §300.320(a)(l)(i), (a)(4)(iii), (a)(5)). 
• LRE (General requirement) .......................................... 300.114. 
• Nonacademic settings .................................................. 300.117. 
• Placement .................................................................... 300.116. 
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• Program options .......... .. .... .. ..... ..... ... ...... .... ... ... ... ... .... .. 300.110. 
NONDISABLED (Children; students) (R-Z) 
• Regular physical education .......................................... 300.lOB(b). 
• Services and aids that also benefit nondisabled chil- 300.208(a)(l). 

dren. 
• Special education (Definition: In definition of "at no 300.39(b)(l). 

cost"). 
• Supplementary aids and services .... .... .. .................. ... .. 300.42. 
• Suspension and expulsion rates .................................... 300.170(a)(2). 
NONEDUCATIONAL (Public agency) 
• Medicaid service (May not be disqualified because in 300.154(b)(l)(ii). 

school context). 
• Methods of ensuring services (see§ 300.154(a), (b)) 
• Obligation of................................................................. 300.154(b). 
• Reimbursement for services by .................................... 300.154(b)(2). 
NON-MEDICAL CARE (Residential placement) .............. 300.104. 
NON SUPPLANTING 
• Excess cost requirement (Regarding children aged 3 300.202(b)(l)(ii). 

through 5 and 18 through 21). 
• LEA nonsupplanting ..................................................... 300.202(b)(l)(ii). 
• SEA flexibility ............................................................. 300.230(a). 
• State-level activities (Inapplicability of certain provi- 300.704(d). 

sions). 
• State-level µonsupplanting .......................................... 300.162(c). 
• Waiver of requirement .......... ... ...... ...... ......... ... ... ...... .... 300.164. 
NOTICES: By parents or parties 
• Attorneys' fees: When court reduces fee award regard- 300.517(c)(4)(iv). 

ing due process request notice. 
• Children enrolled by parents in private schools when 300.148(d)(l)(i). 

F APE is at issue. 
• Due process complaint (Notice before a hearing on a 300.508(c). 

complaint). 
• Private school placement by parents (When FAPE is 300.148(d)(l)(i). 

at issue). 
NOTICES: Public agency (A-M) 
• By-pass (Judicial review) ............................................. 300.197. 
• Children's rights (Transfer of rights) ........................... 300.625(c). 
• Confidentiality (Notice to parents) .............................. 300.612. 
• Department procedures (Notice to States) ................... 300.179. 

0 See "Judicial review" ...................................... 300.184. 
• Discipline (Notification} ... ....... ............. ... ... ............... ... 300.530(h). 
• Exception to FAPE (Graduation) ................................. 300.102(a)(3). 
• Hearings relating to LEA eligibility ............................ 300.155. 
• IEP meetings (Parent participation) ............................ 300.322(b). 
• Judicial review: If State dissatisfied with eligibility 300.184. 

determination. 
• LEA and State agency compliance .. ...... ... .................... 300.222. 

0 Notification in case of ineligibility ................. 300.221(b). 
NOTICES: Public agency (N-P) 
• Notice before a hearing on a due process complaint .... 300.508(c). 
• Notice and hearing before State ineligible ................... 300.179. 
• Notice in understandable language .............................. 300.503(c). 
• Notification of LEA in case of ineligibility ................. 300.221(b). 
• Parent participation in meetings ................................. 300.501(b)(2). 
• Prior notice by public agency ................... ... .. ... ......... .. 300.503. 
•Private school placement by parents when FAPE is at 300.148(d)(2). 

issue (Public agency notice). 
• Procedural safeguards notice .. .. . . . . . . . . .. . .. . . . . . . . . . . . . . . . . . . . . . . 300.504. 
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• Public attention .......................................................... . 
• Public participation (Notice of hearings) .................. , .. 

300.606. 
300.165(a). 

NOTICES: Public agency (Q-Z) 
• Secretary of the Interior (Submission of information) 
• Secretary's review and determination of State per-

formance. 
• Transfer of parental rights .......................................... . 
• Use of electronic mail ................................................ .. 
• Withholding funds ...................................................... .. 
OCCUPATIONAL THERAPY ......................................... .. 

300. 708(g). 
300.603(b)(2). 

300.520(a)(l)(i). 
300.505. 
300.605. 
300.34(c)(6). 

OPPORTUNITY TO EXAMINE RECORDS ...................... 300.501. 
ORIENTATION AND MOBILITY SERVICES .................. 300.34(c)(7). 
ORTHOPEDIC IMPAIRMENT ......................................... 300.B(c)(B). 
OTHER HEALTH IMPAIRMENT .................................... 300.8(c)(9). 
OTHER INDIVIDUALS ON IEP TEAM ............................ 300.321(a)(6). 
OUTLYING AREAS-FREELY ASSOCIATED STATES 
• Allocations to States (General) .. ; ..................... , ........ ,.. 300.703(a). 
• Annual description of use of funds ............................... 300.171(c). 
• Definitions applicable to allotments, grants and use of 

funds: 
O Freely associated States ................................. 300.717(a). 
0 Outlying areas ................... :............................. 300.717(b). 

• Definition of "State" (Includes "Outlying areas") . ..... 300.40. 
•Outlying areas and freely associated States ................. 300.701. 
• Purpose of grants ......................................................... 300.700(a). 
OUT-OF-POCKET EXPENSE (Public benefits or insur- 300.154(d)(2)(ii). 

ance). 
PARAPROFESSIONALS 
In "Personnel qualifications" ......................................... 300.156(b). 
PARENT (Definition) ...................................................... 300.30. 
PARENT: RIGHTS AND PROTECTIONS (A--'G) 
• Appeal (Manifestation determination) ......................... 300.532. 
• Confidentiality (Authority to inspect and review 300.613(c). 

records). 
• Consent (See "Consent") 
• Counseling and training (Definition) ........................... 300.34(c)(8). 
• Definition of "Parent" ................................................. 300.30. 

O Foster parent ............................. ".................... 300.30(a)(2). 
0 Grandparent or stepparent .............................. 300.30(a)(4). 
0 Guardian ...... ........... ..... .............. ....... ... .. .......... 300.30(a)(3). 

PARENT: RIGHTS AND PROTECTIONS (H-N) 
• Independent educational evaluation .... .. ... ..... ... ..... . ..... 300.502. 

O Parent-initiated evaluations ........................... 300.502(c). 
O Parent right to evaluation at public expense .. 300;502(b). 

• IEP and parent involvement: 
O Copy of child's IEP ............................. , . ... .... .. .. 300.322(f). 
0 Informed of child's progress ......................... ;.. 300.320(a)(3)(ii). 
0 Option to invite other individuals .... .. .... ...... ... 300.321(a)(6). 
o Participation in meetings . ....... ... . ......... .... .... .. 300.322. 
0 Team member ............................................... ;.. 300.32l(a)(l). 

• Informed consent (Accessing private insurance) .......... 300.154(e)(l). 
• Involvement in placement decisions ............................ 300,501(c), 
• Meetings (Participation in) .............................. ;............. 300.50l(b). 
• Notice to public agency: 

0 Before a hearing on a due process complaint .. 300.508(c). 
0 Before removing child from public school ....... 300.148(d)(l)(ii). 
O Timeline for requesting a hearing ................... 300.511(e). 
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• Exceptions to time line ........................ . 
O Opportunity to examine records ..................... . 

PARENT: RIGHTS AND PROTECTIONS (0-Z) 
• Parent counseling and training ................................... . 
• Placement decisions (Involvement in) ........................ . 
• Request for hearing (Discipline) .................................. . 
• Right to an independent educational evaluation ........ . 
PARENTAL CONSENT (See "Consent") 
PARENTALLY-PLACED PRIVATE SCHOOL CHIL-

DREN WITH DISABILITIES (A-E) 
• Annual count of the number of ................................... . 
• Bypass (see §§ 300.190 through 300.198) 
• Child find for ............................................................... . 
• Calculating proportionate amount .............................. . 
• Compliance .................................................................. . 
• Consultation with private schools ............................... . 
• Written affirmation ·····················'································ 
• Definition of ................................................................ . 
• Due process complaints and State complaints ............ . 
• Equitable services determined .................................... . 

O Equitable services provided ............................ . 
• Expenditures ............................................................... . 

0 Formula .......................................................... . 
PARENTALLY-PLACED PRIVATE SCHOOL CHIL

DREN WITH DISABILITIES (F-R) 
• No individual right to special education and related 

services. 
• Property, equipment, and supplies .............................. . 
• Proportionate share of funds ....................................... . 

O See "Appendix B-Proportionate Share Cal-
culation" 

• Provision of equitable services .................................... . 
• Religious schools .. (see §§ 300.131(a), 300.137(c), 300.139(a)) 
• Requirement ,that funds not benefit a private school ... 
PARENTALLY-PLACED PRIVATE SCHOOL CHIL-

DREN WITH DISABILITIES (&-T) 
• Separate classes prohibited ......................................... . 
• Services on private school premises ............................ . 
• Services plan (Definition) ............................................ . 

0 For each child served under §§ 300.130 through 
300.144. 

0 See also§§ 300.132(b), 300.138(b), 300.140(a) 
• State eligibility requirement ...................................... . 
• Transportation (Cost of) .............................................. . 
PARENTALLY-PLACED PRIVATE SCHOOL CHIL-

DREN WITH DISABILITIES (U-Z) 
• Use of personnel: 

0 Private school personnel ................................ . 
0 Public school personnel .................................. . 

• Written affirmation ..................................................... . 
• Written explanation by LEA regarding services 
PARTICIPATING AGENCY 
• Confidentiality provisions: 

0 Definition of participating agency ................. . 
O See also §§300.613(c), 300.614, 300.616, 300.618, 

300.623 
• IEP requirements (Transition services) 
PENDENCY (Stay put) 
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• Child's status dur.ing due process proceedings .... ......... 300.518. 
• Placement during appeals (Discipline) ......................... 300.533. 
• Procedural safeguards notice ....................................... 300.504(c)(7). 
PERFORMANCE GOALS AND INDICATORS 
• Assess progress toward achieving goals ....................... 300.157(c). 
• Establishment of goals ................................................. 300.157. 
• Other State level activities .......................................... 300.814(c). 
• Performance goals and indicators ................................ 300.157. 
• State monitoring and enforcement .............................. 300.600(c). 
• State performance plans and data collection ..... ,......... 300.601. 
PERFORMANCE; PERFORMANCE PLANS (STATE) 
• Enforcement . ........ .... ... .. . ........ .. ... ... ... ... ... .. .... ... ...... ... . .. 300.604. 
• Public reporting and privacy ..................... ................... 300.602(b). 
• Secretary's review and determination regarding State 300.603. 

performance. 
• State performance plans and data collection ............... 300.601. 
• State performance report ............................................. 300.602(b)(2). 
• State use of targets and reporting ..... ..... .. . .... ... ... ...... .. 300.602. 

O Public reporting .............................................. 300.602(b)(l). 
O State performance report ................................ 300.602(b)(2). 

PERMISSIVE USE OF FUNDS (LEAs) 
• Administrative case management ................................ 300.208(b). 
• Early intervening services ........................ ......... .......... 300.208(a)(2). 
• High cost education and related services .... ;................ 300.208(a)(3). 
• Permissive use of funds .......... ...................................... 300.208. 
• Services and aids that also benefit nondisabled chil- 300.208(a)(l). 

dren. 
PERSONALLY IDENTIFIABLE (PI) INFORMATION 

(A-H) 
• Confidentiality of (State eligibility requirement) ....... 300.123. 
• Consent (confidentiality) ............................................. 300.622(a). 
• Data collection (State performance plans) ................... 300.60l(b)(3). 
• Definition of "personally identifiable" .......... .............. 300.32. 
• Department use of information ................. ................... 300.627. 
• Destruction: 

O Definition of .................................................... 300.61l(a). 
O Destruction of information ... ....... ..... .. . ... ... ..... 300.624. 

• Hearing decisions to advisory panel and the public ..... 300.513(d). 
PERSONALLY IDENTIFIABLE (PI) INFORMATION (I-

Z) 
• Notice to parents (Confidentiality): 

o Children on whom PI information is main- 300.612(a)(2). 
tained. 

O Policies and procedures regarding disclosure 300.612(a)(3). 
to third parties, etc. 

• Participating agency (Definition) .......................... ,...... 300.61l(c). 
• Protection of PI information . ...... ... ...... .. . . ...... .. . .. ...... .. 300.642(a). 
• See also § 300.610. 
• Safeguards (Protect PI information) ............................ 300.623. 
PERSONNEL QUALIFICATIONS ... , ................................ 300.156. 
PERSONNEL SHORTAGES 
• Use of SEA allocations to meet .................................... 300.704(b)(4)(vii). 
PHYSICAL EDUCATION. 
• Definition .......................... ........................................... 300.39(b)(2). 
• State eligibility requirement .................................. ..... 300.108. 
PHYSICAL THERAPY (Definition) ............. ,................... 300.34(c)(9). 
PLACEMENT(S) (A-Co) 
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• Adult prisons (CWDs in): 
O Last educational placement before incarcer- 300.102(a)(2)(i). 

a ti on. 
O Modifications to IEPs and placements ............ 300.324(d)(2). 

• Alternative means of meeting participation (Regard- 300.328. 
ing "Placement meetings"). 

• Change in placement: Graduation ................................ 300.102(a)(3)(iii). 
• Child's placement during pendency of any complaint .. 300.504(c)(7). 

O See also "Pendency" (Child's status during 300.518. 
proceedings). 

• Children with disabilities in adult prisons: Place
ments regarding (see§§ 300.102(a)(2)(i), 300.324(d)(2)). 

• Continuum of alternative placements (Continuum- 300.115. 
LRE). 

PLACEMENT(S) (Cu-L) 
• Current placement (see§ 300.530(b)((2), (d)) 
• Current "Educational placement:" 

O Change of placements because of disciplinary 300.536. 
removals. 

0 Child's status during proceedings .................... 300.518(a). 
• Disciplinary changes in placement .............................. 300.530(c). 
• Discipline procedures and placements (see §§300.530 

through 300.536). 
• Educational placements (Parents in any group that 300.327. 

makes placement decisions). 
• Graduation: A change in placement (Exception to 300.102(a)(3)(iii). 

FAPE). 
• Last educational placement (Before incarceration) ..... 300.102(a)(2)(i). 
• Least restrictive environment (LRE) (see §§300.114 

through 300.120) 
• Notification: LEA must notify parents of decision to 300.530(h). 

change placement. 
PLACEMENT(S) (0-Z) 
• Pendency (Child's status during proceedings) .............. 300.518. 
Placement of children by parents if FAPE is at issue..... 300.148. 
• Placements (LRE) .... ...... ... ......... ... ... ... .. .... .............. ..... 300.116. 
• Requirements for unilateral placement by parents of 300.504(c)(9). 

CWDs in private schools (In "Procedural safeguards 
notice"). 

• State funding mechanism (Must not result in place- 300.114(b)(l). 
ments that violate LRE). 

POLICY: POLICIES AND PROCEDURES 
• Condition of assistance (LEA eligibility) ..................... 300.200. 

0 Consistency with State policies ...................... 300.201. 
0 See also §§ 300.200 through 300.213 

• Eligibility for assistance (State) .................................. 300.100. 
• Exception for prior policies on file: 

0 With the SEA ....... ,........................................... 300.220. 
0 With the Secretary .......................................... 300.176(a). 

• FAPE policy .............................................................. ;.. 300.lOl(a). 
• Joint establishment of eligibility (Requirements) ....... 300.223. 
• Modifications of: 

0 LEA or State agency policies .......................... 300.220(b). 
0 Required by Secretary ..................................... 300.l 76(c). 
0 State policies (By a State) .............................. 300.176(b). 

• Public participation ..................................................... 300.165. 
• Secretary of the Interior .............................................. 300.708. 

0 Public participation ........................................ 300.709. 
0 Submission of information .............................. 300.708. 
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PREPONDERANCE OF EVIDENCE 
• Civil action ................................................................... 300.516(c)(3). 
PRESCHOOL GRANTS 
• Allocations to LEAs ..................................................... 300.816. 

O Subgrants to LEAs .... ...................................... 300.815. 
• Other State-level activities .......................................... 300.814. 

O Provide early intervention services in accord- 300.814(8). 
ance with Part C of the Act. 

O Service coordination or C;:J,Se management ...... 300.814(f). 
• State administration .................................................... 300.813. 
• Use of funds for administration of Part C .................... 300.813(b). 
PRIOR NOTICE 
• By public agency ......... .. ....... .. . ... . .. . ...... .. ... ... .. . ... .. ........ 300.503. 
• Notice required before a hearing on a due process 300.508(c). 

complaint. 
• Procedural safeguards notice . .... . ..... .... .............. .... .. .. . . 300.504. 
PRISONS (See "Adult prisons") 
PRIVATE INSURANCE 
• Children with disabilities who are covered by .............. 300.154(e). 

O Proceeds from public benefits or insurance or 300.154(g). 
private insurance. 

O Use of Part B funds ... ,...................................... 300.154(f). 
PRIVATE SCHOOLS AND.FACILITIES 
• Applicability of this part to State and local agencies: 

O CWDs placed in private school'! by parents 300.2(c)(2). 
under § 300.148. 

O CWDs referred to or placed in private schools 300.2(c)(l). 
by public agency. 

PRIVATE SCHOOL CHILDREN ENROLLED BY THEIR 
PARENTS 

• Placement of children by parents when FAPE is at 300.148. 
issue. 

• See "Parentally-placed private school children with 
disabilities" 

PRIVATE SCHOOL PLACEMENTS BY PUBLIC AGEN
CIES (A-D) 

• Applicability of this part to private schools ................ 300.2(c)(l). 
• Applicable standards (SEA .to disseminate to private 300.147(b). 

schools involved). 
PRIVATE SCHOOL PLACEMENTS BY PUBLIC AGEN

CIES (E-Z) 
• Implementation by SEA (Must monitor, provide 300.147. 

standards, etc.). 
• Monitor compliance ..................................................... 300.147(a). 
• Input by private schools (Provide for) .......................... 300.147(c). 
• Responsibility of SEA .................................................. 300.146. 
PROCEDURAL SAFEGUARDS: DUE PROCESS PROCE-

DURES (A-CJ 
• Additional disclosure of information: (5 business days 300.512(b), 

before hearing).· 
• Agency responsible for conducting· hearing .................. 300.511(b). 
• Appeal of hearing decisions; impartial review ............. 300.514(b). 
• Attorneys' fees ............. ,............................................... 300.517. 
• Child's status during proceedings ................................. 300.518. 
• Civil action .............................................. ; ............... ;.... 300 .. 516. 
• Consent (Definition) ..................................................... 300.9. 
• Court (See "Court(s)") 
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PROCEDURAL SAFEGUARDS: DUE PROCESS PROCE
DURES (D--H) 

• Electronic mail (Parent may elect to receive notices 300.505. 
by). 

• Evaluation (Definition) ................................................ 300.15. 
• Evaluations: Hearing officer requests for ................... ,. 300.502(d). 
• Finality of decision; appeal; impartial review ............. 300.514. 
• Findings and decision to advisory panel and public .. .. . 300.513(d). 
• Hearing rights .... .... .. ......... ............................... ............ 300.512. 
PROCEDURAL SAFEGUARDS: DUE PROCESS PROCE-

DURES (I-Pa) 
• Impartial due process hearing .................. .......... .......... 300.511. 
• Impartial hearing officer .............................................. 300.511(c). 
• Impartiality of mediator .............................................. 300.506(c). 
• Independent educational evaluation ...... .. .................... 300.502. 

O Definition . . .. ... ... ... ... ......... ... ... ... ... ... .. .......... ... . 300.502(a)(3)(i). 
• Jurisdiction of district courts ...... .. ...... .......... ...... ........ 300.516(d). 

O See "Court(s)" 
• Mediation .. ............. ... .. ......... ... ... ................ ............ ...... 300.506. 

O Opportunity to meet with a disinterested 300.506(b)(2). 
party. 

• Model form to assist parties in filing a due process or 300.509. 
State complaint. 

•.Nat.ice required before a hearing on a due process 300.508(c) .. 
complaint. 

• Opportunity to examine records ................................... 300.501(a). 
• Parental consent , .... : ........ :, ........ : .................... ; ..... :...... 300.300. 
• Parent-initiated evaluations ........................................ 300.502(c). 
• Parent involvement in placement deCisions ............ .'.... 300.501(c). 
• Parent participation in meetings ................................. 300.501(b). 
• Parental rights at hearings .......................................... 300.512(c). 
• Parent right to evaluation at public expense ............... 300.502(b). 

O Public expense (Definition) ............................. 300.502(a)(3)(ii). 
PROCEDURAL SAFEGUARDS: DUE PROCESS PROCE-

DURES (Pe-Z) 
• Pendency ... , ........ :......................................................... 300.518. 
• Personally identifiable (Definition) .... ......................... 300.32. 
• Prior notice by public agency .. ............. ...... ................. 300.503. 
• Procedural safeguards notice .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . 300.504. 
• Prohibition on introduction of undisclosed evidence 5 300.512(a)(3). 

business days before hearing. 
• Record of hearing ......................................................... 300.512(a)(4). 
• Resolution process ........................................................ 300.510. 
• SEA implementation of ................................................ 300.150. 
• See "Civil Action Proceedings," "Court(s)," "Hearing 

Office:t'(s)," "Time lines" 
• Surrogate parents ......................................................... 300.519. 
• Time lines and convenience .of hearings .... .................... 300.515. 
• Transfer of parental rights at age of majority ............. 300.520. 
PROCEDURAL SAFEGUARDS NOTICE ......................... 300.504. 
•Internet Web site (Notice on) ....................................... 300.504(b). 
PROCEEDS FROM PUBLIC BENEFITS OR INSUR- 300.154(g). 

ANCE OR PRIVATE INSURANCE. 
PROGRAM INCOME (Not treated as proceeds from in- 300.154(g.) 

surance). 
PROGRAM MODIFICATIONS OR SUPPORTS (IEP con- 300.320(a)(4). 

tent). 
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PROPORTIONATE SHARE CALCULATION (See appen
dix B) 

PROTECTIONS FOR CHILDREN NOT DETERMINED 300.534. 
ELIGIBLE (Discipline). 

PSYCHOLOGICAL SE.RVICES (Definition) .................... 300.34(c)(10). 
PUBLIC AGENCY {Definition) .......................... ;............. 300;33. 
PUBLIC BENEFITS OR INSURANCE ........................... ,. 300.154(d). 
PUBLIC BENEFITS OR INSURANCE OR PRIVATE IN- 300.154(g). 

SURANCE (Proceeds from). 
PUBLIC CHARTER SCHOOLS (See "Charter schools") 
PUBLIC EXPENSE (Definition under IEE) ..................... 300.502(a)(3)(ii). 
PUBLIC HEARINGS (On policies) 
• State eligibility ............................................................ 300.165(a). 
• Secretary of the Interior .............................................. 300.708(g). 
PUBLIC INFORMATION (LEA) ....................................... 300.212. 
PUBLIC NOTICE 
• LEA and State agency compliance ............................... 300.222(b). 
• Public attention (If State has received a notice under 300.606. 

§ 300.603). 
PURPOSES (Of this Part 300) ... . ... .. ....... ....... ....... ... .... ... .. 300.1. 
QUALIFIED PERSONNEL ........ ...................................... 300.156. 
• Related services definitions (see §300.34(c)(2). (c)(5), 

(c)(6), (c)(7), (c)(9), (c)(12), (c)(13)). 
RATE OF INFLATION (In the Consumer Price Index for 

All Urban Consumers) (see §§ 300.702(b), 300.704(a)(2)(ii), 
300.704(b)(2), 300.812(b)(2)). 

REALLOCATION OF LEA FUNDS (If SEA determines 
LEA adequately providing FAPE) (see §§300.705(c), 
300.817)). 

RECORDS (A-D) 
• Access rights (Parents' right to inspect) ...................... 300.613. 

O Fees for records ............................................... 300.617. 
o Records on more than one child . .. . ... . .. . ........ ... 300.615. 

• Civil action (Court shall receive records) ..................... 300.516(c)(l). 
• Conducting IEP Team meetings without parents 300.322(d). 

(Records of attempts to convince parents). 
Confidentiality (See "Confidentiality") 
• Consent to release records ............................................ 300.622(b). 
Disciplinary records: 

O Determination that behavior not manifesta- 300.530(e). 
ti on. 

O Disciplinary information ................................. 300.229(c). 
0 Referral to and action by law enforcement 300.535. 

and judicial authorities. · 
RECORDS (E-Z) 
• Education records (Definition) ..................................... 300.61l(b). 
• Of parentally-placed private school CWDs (LEA to 300.132(c). 

SEA). . 
• Opportunity to examine records ................................... 300.501(a). 
• Procedural safeguards notice (Access to education 300.504(c)(4). 

records). 
• Record of access ... .... .... . ...... ... ... .... ... ...... .. . ...... ............. 300.614. 
• See also "Transfer during academic year" 
RECREATION (Definition) ........ ...................................... 300.34(c)(ll). 
REDUCTION OF FUNDS FOR FAILURE TO MAINTAIN 300.163(b). 

SUPPORT. 
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REEVALUATION 
• Frequency of occurrence .............................................. 300.303(b). 
• Parental consent required before conducting ............... 300.300(c)(l). 

O If parent fails to consent ................................. 300,300(c)(l)(ii). 
• Parental consent not required for: 

O Administering a test that all children take .... 300.300(d)(l)(ii). 
0 Reviewing existing data .................................. 300.300(d)(l)(i). 

• Parent refusal to consent ............................................. 300.300(c)(l)(ii). 
• Review of existing evaluation data ....................... ,...... 300.305(a). 
• Revision of IEP (To address reevaluation) ................... 300.324(b)(l)(ii). 
REFERRAL (A-M) 
• Discipline: 

0 Referral to and action by law enforcement 300.535. 
and judicial authorities. 

O Protections for children not determined eligi- 300.534. 
ble. 

• Enforcement (Referral for) ..................... ............ .......... 300.604(b)(2)(vi). 
• Indian children (Referral for services or further diag- 300.712(d)(2). 

nosis). 
• Medical attention (Referral for): 

0 Audiology ........................................................ 300.34(c)(l)(ii). 
O Speech-language pathology services ............... 300.34(c)(15)(iii). 

REFERRAL (N-Z) 
• Nonacademic and extracurricular services (Referral to 300.107(b). 

agencies i;.egarding assistance to individuals with dis~ 
abilities). 

• Prior notice (Ifnot initial referral for evaluation) ...... 300.503(b)(4). 
• Private school placetnent when FAPE is at issue (Re- 300.148(c). 

imbursement when no referral by public agency). 
• Procedural safeguards notice (Upon initial referral for 300.504(a)(1}. 

evaluation). · · 
• Referral to and action by .law enforcement and judi- 300.535. 

cial authorities. 
REGULAR EDUCATION TEACHER 
• Access to IEP .... ........................................................... 300.323(d). 
• IEP Team member . .... .... .... ... . .. . ..... .. ....... ... . .. .. . ... . .. ....... 300.321(a)(2). 
• Participate in IEP development ................................... 300.324(a)(3). 

O Behavioral interventions ................................. 300.324(a)(3)(i). 
O Supplementary aids and services .. . .. . .. .. . .. . ... . . . 300.324(a)(3)(ii). 

REGULATIONS 
• Applicable regulations (Secretary of the Interior) ....... 300.716. 
• Applicability of this part to State, local, and private 300.2. 

agencies. 
REHABILITATION 
• Assistive technology service (see §300.6(d), (f)) 
• Rehabilitation Act of 1973 (see §§ 300.34(c)(12), 

300.516( e)) 
• Rehabilitation counseling services: 

0 Definition ........................................................ 300.34(c)(l2). 
o In vocational rehabilitation (VR) programs .... 300.34(c)(12). 

• Transition services (State VR agency responsibility) .. 300.324(c)(2). 
REHABILITATION COUNSELING SERVICES ............... 300.34(c)(l2). 
REIMBURSEMENT 
• Methods of ensuring services (see §300.154(a)(3), 

(b)(l)(ii), (b)(2), (g)(2)) 
• Private school placement 'when FAPE is at issue: 

O Limitation on reimbursement ........................ . 
0 Reimbursement for private school placement 
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o Subject to due process procedures ................. ,. 300.148(b). 
• Reimbursement by non-educational public agency ...... 300.154(b)(2). 
• Reimbursement by SEA to LEA ................................... 300.704(c)(7). 
RELATED SERVICES 
• Definition ... . . ...... ... .......... ..... ...... .. . ..... ..... .......... ........... 300.34. 
• Observations by teachers and related services proc 300.305(a)(l)(iii). 

viders regarding existing evaluation data. 
RELATION OF PART B TO OTHER FEDERAL PRO- 300.186. 

GRAMS. 
RELIGIOUS SCHOOLS 
• Child find for parentally-placed private school chil- 300.13l(a). 

dren. 
• Child find for out-of-State children .... .......................... 300.131(f). 
• Formula for LEA expenditures on ................................ 300.133(a). 
• See "Parentally-placed private school children with 

disabilities" 
• Services plan for each child served .................. ............ 300.137(c). 
• Services provided on-site .............................................. 300.139(a). 
REMEDIES FOR DENIAL OF APPROPRIATE SERV- 300.15l(b). 

ICES. 
REPORTS (A-C) 
• Annual report of children served ........ ......... .... ....... .. .. .. 300.640. 

0 See also §§ 300.641 through 300.646 
• Annual report to Secretary of Interior by advisory 300.715(a). 

board on Indian children. 
• Biennial report (Indian tribes) ..................................... 300.712(e). 
• Child count (Annual report of children served) ............ 300.641. 
REPORTS (D-Z) 
• Evaluation reports to parents .... ........ ........ .................. 300.306(a)(2). 
• Monitoring compliance of publicly placed children in 300.147(a). 

private schools (e.g., written reports). 
• Monitoring reports (Waiver of nonsupplanting require- 300.164(c)(3). 

ment). 
• Performance goals (Progress reports) .......................... 300.157(c). 
• Secretary's report to States regarding 25% of funds .... 300.812(b). 
REPORT CARDS ............................................................. 300.320(a)(3)(ii). 
REPORTING A CRIME to law enforcement and judicial 300.535. 

authorities. 
RESIDENTIAL PLACEMENTS ....................................... 300.104. 
REVOKE CONSENT AT ANY TIME (In definition of 300.9(c)(l). 

"Consent"). 
RHEUMATIC FEVER ...................................................... 300.8(c)(9)(i). 
RISK OF LOSS OF ELIGIBILITY FOR INSURANCE ..... 300.154(d)(2)(iii)(D). 
SCHOOL DAY 
• Definition ....................................................... ;. ............ 300.ll(c). 
• See "Timelines," "Timelines----Discipline" 
SCHOOL HEALTH SERVICES AND SCHOOL NURSE 300.34(c)(l3). 

SERVICES. 
SCHOOL PERSONNEL 
• Content of IEP .............................................................. 300.320(a)(4). 
• Development, review, and revision of IEP .................... 300.324(a)(4). 
• Disciplinary authority ................................................. 300.530. 
• Use of private school personnel .................................... 300.142(b). 
• Use of public school personnel ...................................... 300.142(a). 
SCHOOLWIDE PROGRAMS ............................................ 300.206. 
SEA RESPONSIBILITY 
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• For all education programs .. .. ............ ... ....... ... .. .. . ........ 300.149. 
• For direct services ........................................................ 300.227. 
• For each parentally-placed private school child des- 300.132(b). 

ignated to receive services. 
• For impartial review .................................................... 300.514(b)(2). 
• Prohibition of LEA from reducing maintenance of ef" 300.608. 

fort. · 
SECRETAR,Y 
• Determination that a State is eligible ......................... 300.178. 
• Notice and hearing before determining that a State is 300.179. 

not eligible. 
• Waiver of nonsupplanting requirement ........................ 300.164. 
SECRETARY OF THE.INTERIOR 
• Advisory board estab.lishment ...................................... 300.714. 

O Annual report by advisory board ..................... 300.715. 
• Biennial report (By tribe or tribal organization) ......... 300.712(e). 
• Eligibility (see §§300.708 through 300.716) 
• Payments for: 

O Children aged 3 through 5 ................................ 300.712. 
O Child find and screening .................................. 300.712(d). 

• Plan for coordination of services ........ ........................ .. 300.713. 
• Use of funds for early intervening services .................. 300.711. 
SEPARATION-DIVORCE (Authority to review records) 300.613(c). 
SERVICES PLAN for parentally-placed private school 

children (see§§ 300.132(b), 300.137(c) 300.138(b)) 
SERVICES THAT ALSO BENEFIT NONDISABLED 300.208(a)(l). 

CHILDREN. 
SHORTAGE OF PERSONNEL (Policy to address) .......... 300.704(b)(4)(vii). 
SHORT TERM OBJECTIVES OR BENCHMARKS .. .. ... .. .. 300.320(a)(2)(ii). 
SHOULD H;AVE KNQWN (Regarding due process com- 300.51l(e), · 

plaint), 
SHOW CAUSE HEARING ...... .. . . ..... .. . .. .... .. . .. .... ...... .. ..... .. 300.194. 
• Decision .. . . .. ... ... . .. .. .. .. .. .. ..... ... . . . .... .. . . . . .. ... .... .. . ... . .. .. . ... .. 300.195. 
• Implementation of by-pass (see §§300.192(b)(2}, 300.193) 
• Right to legal counsel , ...•...... :, ... ;................................. 300,194(a)(3). 
SICKLE CELL ANEMIA .................................................. 300.8(c)(9)(i). 
SLD (See "Specific Learning Disability") 
SOCIAL WORK SERVICES IN SCHOOLS (Definition) .. .. 
SPECIAL FACTORS (IEP Team) ................................... . 
SPECIAL EDUCATION (Definition) .................. ,. ............ . 
SPECIAL EDUCATION PROVIDER ............................... . 
SPECIAL EDUCATION TEACHER 
• IEP accessible to .......................... , ............................. .. 
• On IEP Team ........................... ; .. :.: .............................. . 
• Requirements regarding highly qualified .................... . 
SPECIAL RULE 
• Adjustments to local efforts ........................................ . 
• F.or child's eligibility determination ......................... .. 
• Forincreasing funds .... : ............... ; ............................... . 
• Methods of ensuring services ... : ................................. .. 
• LEA high cost fund ...................................................... . 
• Regarding outlying areas and freely associated States 
• Regarding transfer of rights ......................................•.. 
• Regarding use of FY 1999 amount ................................ . 
• State advisory panel (Parent members) ..................... .. 
SPECIFIC LEARNING DISABILITY 
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300.34(b)(14). 
300.324(a)(2). 
300.39. 
300.321(a)(3). 

300.323(d). 
300.321(a)(3). 
300.18. 

300.205( d). 
300.306(b). 
300.704(e). 
300.154(c). 
300.704(c). 
300~701(a)(3). 
300.520(b). 
300.703(b). 
300.168(b}. 
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• Definition ................... ,................................................. 300.8(0)(10). 
• Evaluation requirements and report (see §§ 300.306(a), 

300.307 through 300.311) 
• Other alternative research-based procedures ............... 300.307(a)(3). 
• Response to scientific, research-based intervention 

(see §§ 300.307(a)(2), 30Q.309(a)(2)(i), 300.31l(a)(7)) 
• Scientifically based research: 

O Definition . ... ... ......... ... .. . .. . ............ ... ... ......... ... . 300.35. 
O Enforcement ............ .......... ... .. .... ............ ......... 300.604(a)(l)(ii). 

• Severe discrepancy .... :.................................................. 300.307(a)(l). 
SPEECH-LANGUAGE PATHOLOGY SERVICES 
• Definition ...................................... ............................... 300.34(b)(15). 
• Speech or language impairment (Definition) ............... 300.8(c)(ll). 
STATE 
• Definition ..... ...... ....... ... ..... .... ..... . .. .. ........ ...... ... ... ......... 300:40. 
• Special definition for grants ........................................ · 300.717(0). 
• Sovereign immunity..................................................... 300.177. 
STATE ADMINISTRATION (Use of funds for) (see 

§§ 300.704(a), 300.812(a)). 
STATE ADVISORY PANEL ............................................ 300.167 
• Due process hearings (Findings and decisions to State 

advisory panel) (see§§ 300.513(d)(l), 300.514(0)(1)) 
• Duties ........................................................................... 300.169. 
• Establishment ..................... ......................................... 300.167. 
• Membership .. . . . ... ... ......... ....... ... .. . ... ..... . .. . . ..... ... . ..... .. ... . 300.168. 
• Waiver of nonsupplant requirement (State has con- 300.164(0)(4). 

sulted with advisory panel regarding provision of 
FAPE). 

STATE AGENCIES 
• Applicability of Part B to other State agencies ........... 300.2(b)(l)(iii). 
• Compliance (LEA and State agency} .. .. .... .... .. .... .. ........ 300.222. 
• Eligibility (LEA and State agency): 

0 General conditions (see· §§ 300.200 through 
300.213) 

• Notification of LEA or State agency in case of ineligic 300.221. 
bility. 

• State advisory panel (Membership) ................... ........... 300.168. 
• State agency eligibility................................................ 300.228. 
• State Medicaid agency ..... ...... ...................................... 300.154(a)(l), (h}. 
STATE COMPLAINT PROCEDURES (see §§300.151 

through 300.153) 
• See "Complaint(s): State complaint procedures" 
STATE ELIGIBILITY 
• Condition of assistance ...................................... .......... 300.100. 
• Department procedures (see §§ 300.178 through 300.186) 
• Determination of eligibility (By the Secretary) .......... 300.178. 
• General conditions ....................................................... 300.100. 
• Notice and hearing before determining that a State is 300.179. 

not eligible. 
• Specific conditions (see §§ 300.101 through 300.176) 
STATE JUVENILE AND ADULT CORRECTIONAL FA- 300.2(b)(l)(iv). 

CILITIES. 
• See also "Correctional facilities," "Adult prisons" 
STATE-LEVEL ACTIVITIES (With Part B funds) .......... 300.704. 
STATE-LEVEL NONSUPPLAN'I'ING .............................. 300.162(0). 
• Waiver by Secretary ..................................................... 300.162(0)(2). 
• Waiver of requirement .................................................. 300.164. 
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STATE MAINTENANCE OF EFFOR'I' ............................. 300.163. 
SUBGRANT(S) 
• State agency eligibility .................. ,......................... .... 300.228. 
• To LEAs ........................................................................ 300.705(a). 
STATE MEDICAID AGENCY 
• Methods of ensuring services ........................................ 300.154(a)(l). 
• See also "Medicaid" 
STATE SCHOOLS 
• Applicability of this part to schools for children with 300.2(b)(l)(iii). 

deafness or blindness. 
STATE VOCATIONAL REHABILITATION AGENCY 

(See "Rehabilitation") 
STATES' SOVEREIGN IMMUNITY ................................ 300.177. 
STAY-PUT (Child's status during proceedings) .............. 300.518. 
• See also "Pendency" 
SUBSTANTIAL LIKELIHOOD OF INJURY (Discipline) 300.532(a). 
SUPPLEMENTARY AIDS AND SERVICES 
• Definition ..................................................................... 300.42. 
• IEP content .................................................................. 300.320(a)(4). 
• In "assistive technology" ............................................. 300.105(a)(3). 
• LRE requirements ........................................................ 300.114(a)(2)(ii). 
• Methods of ensuring services ........................................ 300.154(b). 
• Requirement regarding regular education teacher 300.324(a)(3)(ii). 

(IEPJ. .. . 
• Services that also benefit nondisabled children ........... 300.208(a)(l). 
SUPPLEMENT~NO'l;' .SUPPLANT 
• LEA requirement .......................................................... 300.202(a)(3). 
• State levelnonsupplanting .......................................... 300.162(c). 
• See "Nonsupplanting" 
SUPPORT SERVICES (see §§300.704(b)(4)(i)), 300.814(a)) 
SURGICALLY IMPLANTED MEDICAL DEVICE (see 

§§ 300.5, 300.34(b), 300.113(b)) 
SURROGATE PARENTS ................................................. 300.519. 
• Appointed for homeless youth ..................................... , 300.519(f). 
• In definition of "Parent" . ... .. . ... ... ... ...... .... .. ... ......... ..... 300.30(a)(5). 
• Timeline for assignment ··································'··········· 300.519(h). 
SUSPENSION (EXPULSION) 
• Alternative programming for children expelled ........... 300.704(b)(4)(ix). 
• Provision of FAPE ...................................•.................... 300.lOl(a). 
• Suspension and expulsion rates ...............•.................... 300.170(a). 
• Suspension or expulsion without services .................... 300.534(d)(2)(ii). 
TEACHERS 
See "Regular education teacher" 
See "Special education teacher" 
TECHNICAL ASSISTANCE (Amounts to support).......... 300.702. 
TECHNICALLY SOUND INSTRUMENTS (Evaluation) .. 300.304(b)(3). 
TERMINATION OF AGENCY OBLIGATION to provide 300.204(c). 

special education to a particular child (Exception to 
MOE). 

THERAPEUTIC RECREATION ....................................... 300.34(b)(ll)(ii). 
TIMELINES (A-D) 
• Access rights (Confidentiality: 45 days) ....................... 300.613(a). 
• Annual report of children served (Between Oct. 1 and 300.641(a). 

Dec. 1). 
• Annual count of parentally-placed private school chil- 300.133(c). 

dren (Between Oct. 1 and Dec. 1). 
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• Assignment of surrogate parent (Not more than 30 300.519(h). 
days). · 

• Attorneys' fees (10 days prohibition) ............................ 300.517(c)(2)(i). 
• Complaint procedures (State: 60 days) ......................... 300.152(a). 
• Department hearing procedures (30 days)..................... 300.179(b)(3). 

0 See also §§ 300.181 through 300.184 
• Due process hearings and reviews (see §§ 300.510(b)(2), 

300.511(e), (f)): 
O Conducted within 20 school days; decision 300.532(c)(2). 

within 10 school days. 
O Decision within 45 days after expiration of 30 300.515(a). 

day period. 
O Disclose evaluations before hearings (5 busi- 300.512(a)(3). 

ness days); 
TIMELINES (E-H) 
• Hearing procedures (State eligibility: 30 days) 300.179(b)(3). 
• Hearing rights: 

0 Disclosure of evaluations (At least 5 business 300.512(b)(l). 
days before .hearing). 

0 Prohibit introduction of evidence not dis- 300.512(a)(3). 
closed (At least 5 business days before hearing). 

0 Reviews (Decision.not later than 30 days) ....... 300.515(b). 
TIMELINES (I-Z) 
• IEP (Initial meeting: 30 days) ....................................... 300.323(c)(l). 
• Initial evaluation (60 days) ...... ,.................................... 300.301(c)(l). 
• Parent notice before private placement (At least 10 300.14B(d)(2). 

business days). 
• Show cause hearing ...................................................... 300.194(g). 
• Decision .. . ... ... . .. ..... . ... .. . ... ...... ... ...... ....... .. . ... ... ........... ... 300.195(a)(l). 
• State eligibility: Department hearing procedures (see 

§§ 300.179(b)(3), 300.lBl(b), 300.182(d), (e), (g), (k), 300.184) 
• Timelines and convenience of hearings and reviews .... 300.515. 
TIMELINES-DISCIPLINE (A-P) 
• Authority of hearing officer (May order change of 300.532(b)(2)(ii), 

placement for not more than 45 school days). 
• Authority of school personnel: 

0 Change of placement for not more than 45 300.530(g). 
consecutive days for weapons or drugs. 

0 Removal of a child for not more than 10 300.530(b). 
school days. 

• Change of placement for disciplinary removals: 
O Of more than 10 consecutive school days .. ....... 300.536(a)(l). 
0 Because series of removals total more than 10 300.536(a)(2)(i). 

school days. 
• Due process hearing request ......... .. . . .. .. . ... . ... ................ 300.507(a)(2). 
• Expedited due process hearings: 

O Conducted within 20 days ................................. 300.532(c)(2). 
0 Decision within 10 days ..... .............................. 300.532(c)(3)(i). 

• Hearing officer (Order change of placement for not 300.532(b)(2)(ii). 
more than 45 days). 

• Manifestation determination review (Conducted in no 300.530(e). 
more than 10 school days). 

• Placement during appeals (Not longer than 45 days) 300.532(b)(2)(ii). 
TIMELINES-DISCIPLINE (Q-Z) 
• Removals for not more than: 

0 10 school days (By school personnel) .............. 300.530(b). 
0 45 days (To interim alternative educational 300.532(b)(2)(ii). 

setting). 
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By hearing officer (l<'or substantial like- 300.532(b)(2)(ii). 
lihood of injury to child or others). 

By school personnel (For weapons or 
drugs) (see§ 300.530(g)(l), (g)(2)) 

TIMETABLE: Full educational opportunity goal 300.109. 
(FEOG). 

TRAINING 
• Assistive technology services (see §300.6(e), (f)) 
• Confidentiality procedures (Personnel using person- 300.623(c). 

ally identifiable information must receive training). 
• Parent counseling and training..................................... 300.34(b)(8). 
• Technical assistance and training for teachers and ad- 300.119. 

minis tr a tors. 
• Travel training (see §300.39(a)(2)(ii), (b)(4)) 
TRANSFER DURING ACADEMIC YEAR 
• Assessments coordinated between public agencies ....... 300.304(c)(5). 
• New school district responsibilities (see §300.323(e), (f)) 
• Transmittal of records ................................................. 300.323(g). 
TRANSFER OF PARENTAL RIGHTS ............................. 300.520. 
• IEP requirement ........................................................... 300.320(c). 
• Special rule .................................................................. 300.520(b). 
• To children in correctional institutions ...................... 300.520(a)(2). 
TRANSITION FROM PART C TO PART B ... ... ... ... .. . ... . .. . 300.124. 
TRANSITION SERVICES (NEEDS) 
• Agency responsibilities for (see §§300.321(b)(3), 

300.324(c)(2)) 
• Alternative strategies ................... ,.............................. 300.324(c)(l). 
• Child participation in IEP Team meetings .................. 300.321(b)(l). 
• Definition ..................................................................... 300.43. 
• IEP requirement (Statement of) 

O Transition service needs .................................. 300.320(b). 
0 Needed transition services .... ,.......................... 300.43(b). 

• State rehabilitation agency ......................................... 300.324(c)(2). 
TRANSMITTAL OF RECORDS TO LAW ENFORCE- 300.535(b). 

MENT AND JUDICIAL AUTHORITIES. 
TRANSPORTATION 
• Definition ..................................................................... 300.34(c)(16). 
• Nonacademic services ................................................... 300.107(b). 
• Of private school children ............................................ 300.139(b). 
TRAUMATIC BRAIN INJURY (Definition) ..................... 300.8(c)(l2). 
TRAVEL TRAINING (see §300.39(a)(2)(ii), (b)(4)) 
• Definition ..................................................................... 300.39(b)(4). 
TREATMENT OF CHARTER SCHOOLS AND THEIR 300.209. 

STUDENTS. 
TREATMENT OF FEDERAL FUNDS IN CERTAIN 300.205. 

YEARS. 
UNIVERSAL DESIGN 
• Definition ..................................................................... 300.44. 
• Support technology with universal design principles .. 300.704(b)(4)(v). 
USE OF AMOUNTS (LEA) .. ... ... ... ........... ....... ................ .. 300.202. 
USE OF FUNDS BY LEAs 
• Coordinated services system ........ ,............................... 300.208(a)(2). 
• For school-wide programs ............................................ 300.206. 
• For services and aids that also benefit nondisabled 300.208(a)(l). 

children. 
• For use in accordance with Part B ............................... 300.705. 
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USE OF FUNDS BY STATES (SEAs) (A-C) 
• Administering Part B State activities.......................... 300.704(a:)(l). 
• Administering Part C (If'SEA is .Lead Agency) ............ 300.704(a)(4). 
• Administrative costs of monitoring and complaint in- 300.704(b)(3)(i). 

vestigations. 
• Allowable costs ............................................................. 300.704(b)(3). 
• Amount for State administration ................................ 300.704(a) · 
• Annual description of use of Part B funds .................... 300.171. 
• Assist LEAs in meeting personnel shortages ·'············· 300.704(b)(4)(vii). 
• Complaint investigations ............................................. 300.704(b)(3)(i). 
• Coordination of activities with other programs ........... 300.704(b)(l).. 
USE OF FUNDS BY STATES (SEAs) (D-Z) 
• Direct and support services ·········································'·· 300.704(b)(4)(i). 
• High cost fund .............................................................. 300.704(c). 
• Mediation process ......................................................... 300.704(b)(3)(ii). 
• Monitoring ................................................................... 300.704(b)(3)(i). 
• Personnel preparation, professional development and 

training (see§ 300.704(b)(4)(i), (b)(4)(xi)). 
• State plan .......... :.......................................................... 300.704(c)(3)(i). 
• Statewide coordinated services system ................ ,....... 300.814(d). 
• Support and direct services ........................................... 300.704(b)(4)(i). 
• Technical assistance: 

0 To LEAs ........................................................... 300.704(b)(4)(xi). 
O To other programs that provide services ......... 300.704(a)(l). 

USE OF FUNDS BY SECRETARY OF THE INTERIOR 
(see §§ 300.707 through 300.716) 

• By Indian tribes: 
O For child find for children aged 3 throught 5 .. . 300.712(d). 
0 For coordination of assistance for services ..... 300.712(a). 

• For administrative costs .............................................. 300.710(a). 
USE OF SEA ALLOCATIONS ..................... ..................... 300.704. 
• Inapplicability of requirements that prohibit commin- 300.704(d). 

gling and supplanting of funds. 
VISUAL IMPAIRMENT INCLUDING BLINDNESS (Defi- 300.8(c)(l3). 

Il.ition). 
VOCATIONAL EDUCATION 
• Definition ..................................................................... 300.39(b)(5). 
• In definition of "Special education" ............................ 300.39(a)(2)(iii). 
• Program options ............................................................ 300.110. 
• Transition services .......................•.•. ,........................... 300.320(b)(l). 
VOCATIONAL REHABILITATION (See "Rehabilita-

tiOn") 
VOLUNTARY DEPARTURE OF. PERSONNEL 
(Exception to LEA maintenance of effort) ...................... 300.204(a). 
WAIVER(S) 
• For exceptional and uncontrollable circumstances 300.163(c). 

(State maintenance of effort). 
• ''In whole or in part'' ........................... :........................ 300.164(e). 
• Public benefits or insurance (Risk of loss of eligibility 300.154(d)(2)(iii)(D). 

for home and community-based waivers). 
• State-level nonsupplanting .......................................... 300.162(c). 
• State maintenance of effort ......................................... 300.163. 
• State's procedures for monitoring .............................. ,. 300.i64(c)(2)(ii)(B). 
• Waiver procedures .................................. ·.:·······............. 300.164. 
WARD OF THE STATE 
• Appointment of surrogate parent ................................. 300.519(c). 
• Definition .................. : .................................. :............... 300.45. 
• See definition of "Parent" ........................................... 300.30(a)(3). 
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• See "Surrogate parents" ............................................. . 300.519(a)(3). 
300.530(i)( 4). 

300.323. 
W:I!iAPON (Definition) ..................................................... . 
WHEN IEPS MUST BE IN EFFECT ............................... . 

[71 FR 46753. Aug; 14. 2006, as amended at 72 
FR 61307, Oct. 30, 2007. Redesignated at 80 FR 
23667, Apr. 28. 2015, as amended at 82 FR 
31913, July 11, 2017] 

PART 303-EARLY INTERVENTION 
PROGRAM FOR INFANTS AND 
TODDLERS WITH DISABILITIES 

Subpart A-General 

PURPOSE AND APPLICABLE REGULATIONS 

Sec. 
303.1 Purpose of the early intervention pro

gram for infants and toddlers with dis
abilities. 

303.2 Eligible recipients of an award and ap
plicability of this part. 

303.3 Applicable regulations. 

DEFINITIONS USED IN THIS PART 

303.4 Act. 
303.5 At-risk infant or.toddler. 
303.6 Child. 
303 .. 7 Consent. 
303.8 Council. 
303.9 Day. 
303.10 Developmental delay. 
303.11 Early int.ervention service program. 
303.12 Early intervention service provider. 
303.13 Early intervention services. 
303.14 Elementary school. 
303.15 Free appropriate public education. 
303.16 Heal th services. 
303.17 Homeless children. 
303.18 Include; including. 
303.19 Indian; Indian tribe. 
303.20 Individual.ized family service plan. 
303.21 Infant or toddler with a disability. 
303.22 Lead agency. 
303.23 Local educational agency. 
303.24 Multidisciplinar:y. 
303.25 Native language. 
303.26. Natural environments. 
303.27 Parent. 
303.28 Parent trainjng and information cen-

ter. 
303.29 Personally identifiable information. 
303.30 Public agency. 
303.31 Qualified personnel. 
303.32 [Reserved] 
303.33 Secretary. 
303.34 Service coordination services (case 

management). 
303.35 State. 
303.36 State educational agency. 
303.37 Ward of the State. 

Subpart B-State Eligibility for a Grant.and 
Requirements for a Statewide System 

GENERAL AUTHORITY AND ELIGIBILITY 

303.100 General authority. 
303.101 State eligibility-requirements for a 

grant under this part. 

STATE CONFORMITY WITH PART C OF THE ACT 
AND ABROGATION OF STATE SOVEREIGN IM
MUNITY 

303.102 State conformity with Part C of the 
Act. 

303.103 Abrogation of. State sovereign im
munity. 

EQUIPMENT AND CONSTRUCTION 

303.104 Acquisition of equipment and con
struction or alteration of facilities. 

POSITIVE EFFOitTS Td EMPLfJY AND ADV ANOE 
QUALIFIED INDIVIDUALS WITH DISABILITIES 

303.105 Positive efforts to employ and ad
vance qualified individuals with disabil
ities. 

MINIMUM COMPONENTS OF A· STATEWIDE 
.SYSTEM 

303.110 Minimum·components of a statewide 
system. · 

303.111 State. definition of developmental 
delay. 

303.112 Availability of early intervention 
services. 

303.113 Evaluation, assessment, and non
discriminatory procedures. 

303.114 Individualized family service plan 
(IFSP)~ 

303.115 Comprehensive child find system. 
303.116 Public awareness program. 
303.117 Central directory. 
303.118 Comprehensive system of personnel 

development (CSPD). 
303.119 Personnel standards. 
303.120 Lead agency role in superv1s10n, 

monitoring, funding, interagency coordi
nation, and other responsibilities. 

303.121 Policy for contracting or . otherwise 
arranging for services. 

303.122 Reimbursement procedures. 
303.123 Procedural safeguards. 
303.124 Data collection. 
303.125 State interagency coordinating 

council. 
303.126 Early intervention services in nat

ural environments .. 
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TITLE 6               PRIMARY AND SECONDARY EDUCATION
CHAPTER 29     STANDARDS FOR EXCELLENCE
PART 1                 GENERAL PROVISIONS
 
6.29.1.1                 ISSUING AGENCY:  Public Education Department hereinafter referred to as the department.
[6.29.1.1 NMAC - Rp, 6.30.2.1 NMAC, 6-30-2009]
 
6.29.1.2                 SCOPE:  All public schools, state educational institutions and educational programs conducted in state institutions
other than New Mexico military institute.
[6.29.1.2 NMAC - Rp, 6.30.2.2 NMAC, 6-30-2009]
 
6.29.1.3                 STATUTORY AUTHORITY:
                A.            Section 22-2-2 NMSA 1978 grants the authority and responsibility for the assessment and evaluation of public
schools, state-supported educational institutions and educational programs conducted in state institutions other than New Mexico
military institute.
                B.            Section 22-2-2 NMSA 1978 directs the department to set graduation expectations and hold schools accountable. 
Section 22-2C-3 NMSA 1978 requires the department to adopt academic content and performance standards and to measure the
performance of public schools in New Mexico.
                C.            Subsection E of Section 22-13-1.1 NMSA 1978 authorizes the department to establish a policy for administrative
interpretations to clarify curricular and testing provisions of the Public School Code.
                D.            Section 22-5-13 NMSA 1978 grants authority to the department to develop mandatory training of local school
board members.
                E.            Section 22-13-14 NMSA 1978 requires the department to establish penalties for non-compliance with this section
prescribing the frequency with which public schools and private schools shall hold emergency drills.
                F.            Subsection D of Section 9-24-8 NMSA 1978 authorizes the secretary to adopt rules necessary to carry out the duties
of the department.
[6.29.1.3 NMAC - Rp, 6.30.2.3 NMAC, 6-30-2009]
 
6.29.1.4                 DURATION:  Permanent.
[6.29.1.4 NMAC - Rp, 6.30.2.4 NMAC, 6-30-2009]
 
6.29.1.5                 EFFECTIVE DATE:  June 30, 2009, unless a later date is cited at the end of a section.
[6.29.1.5 NMAC - Rp, 6.30.2.5 NMAC, 6-30-2009]
 
6.29.1.6                 OBJECTIVE:
                A.            This rule provides for the implementation for educational standards and expectations for all students who attend
schools defined in the scope of this regulation.
                B.            The New Mexico content standards with benchmarks and performance standards specify the goals for instruction.
                                (1)           Part 1.  Standards for Excellence.  General Provisions specifies general requirements for procedures and
programs.  Parts two through eleven outline content standards with benchmarks and performance standards for subjects as follows:
                                (2)           Part 2.  Arts Education
                                (3)           Part 3.  Career and Technical Education
                                (4)           Part 4.  English Language Arts
                                (5)           Part 5.  English Language Development
                                (6)           Part 6.  Health Education
                                (7)           Part 7.  Mathematics
                                (8)           Part 8.  Modern, Classical and Native Languages (content standards only)
                                (9)           Part 9.  Physical Education
                                (10)         Part 10.  Science
                                (11)         Part 11.  Social Studies
[6.29.1.6 NMAC - Rp, 6.30.2.6 NMAC, 6-30-2009]
 
6.29.1.7                 DEFINITIONS:
                A.            “Ability program of study” means an alternative graduation option for students with disabilities.  This option is
based upon the student's meeting or exceeding IEP goals and objectives, with or without reasonable accommodations of delivery and
assessment methods, referencing skill attainment at a student's ability level which provides a clear and coordinated transition to
meaningful employment or other appropriate day habilitation or community membership and independent living, as appropriate to
meet anticipated functional needs.
                B.            “Academic achievement” means the relative success of students in learning and mastering the school subjects that
they study as measured by tests of the knowledge and skills that were taught.
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                C.            “Academic choices” means required courses, elective courses, co-curricular activities and extra-curricular activities
available to students.
                D.            “Accountability” means that individuals or organizations should be held responsible for improving student
achievement and should be either rewarded for their success or sanctioned for their lack of success.  In education, accountability
requires measurable proof that teachers, schools, districts and states are teaching students efficiently and well.
                E.            “Accreditation” means the official recognition that a school or district meets required standards.  Schools are
accredited in two ways: by voluntary regional accrediting associations or by state government. Accreditation also refers to the process
of certifying that institutions of higher education meet certain standards in relation to such matters as the qualifications of their faculty,
the condition of their facilities and the appropriateness of their curriculum.
                F.            “Achievement” means demonstrated accomplishment and the mastery of a clearly identified essential skill or of
knowledge as a consequence of the individual's effort, learning and practice.
                G.            “Achievement gap” means the persistent differences in achievement among different groups of students as
indicated by scores on standardized tests, grades, levels of educational attainment, graduation rates and other data.
                H.            “Adequate yearly progress (AYP)” means the state's measure of yearly progress toward achieving state academic
standards, as described in the No Child Left Behind Act of 2001 (NCLB).  Adequate yearly progress is the minimum level of
improvement that states, school districts and schools shall achieve each year.  This progress is determined by a collection of
performance measures that a state, its school districts and sub-populations of students within its schools are expected to meet if the
state receives Title I, Part A federal funding.
                I.             “Advanced placement (AP)” means a course taught by high school teachers trained in advanced placement course
delivery provided through the college board.  These courses are more difficult and involve more work than a standard class.  AP
courses are considered college-level courses and may allow a student to earn college credit, depending upon college and university
policies at an institution the student may later attend.
                J.             “Advisor” means a student's guidance counselor or other designated school official, which may include teachers
assisting students and their parents with course work planning.
                K.            “Aligned professional development” means professional development that is aligned to the instructional or
organizational needs of the school or district, and to the district's EPSS.  Professional development is tied directly to the student
achievement data of the school and district.
                L.            “Annual measurable objective (AMO)” means the target used to determine student performance for NCLB.  This
law requires states to develop target annual measurable objectives that will determine whether a school, a district or the state as a whole
is making adequate yearly progress toward the goals of having all students performing academically at an acceptable rate by the year
2014.
                M.           “Applied technology education” means using technology in a course.
                N.            “Articulation” means planning a comprehensive and logical sequence of a program of studies.
                O.            “Assessment” means measurement.  An assessment may be part of a system for testing and evaluating individual
students, groups of students, schools or districts.  Different types of assessment instruments include: achievement tests, minimum
competency tests, developmental screening tests, aptitude tests, observation instruments, performance tasks, portfolio and authentic
assessments.  Assessments may contain questions in any of a number of formats.  Common formats for standardized tests include:
multiple-choice, short response and open-ended response.
                P.            “Benchmark” means a specific, measurable goal or objective for students to meet at various points during the
school year.  Benchmarks describe what all students shall know and be able to do in a content area by the end of designated grades or
levels.
                Q.            “Bilingual multicultural education” means an instructional program that uses two languages (English and the home
language of students) as mediums of instruction in the teaching-learning process.
                R.            “Career and technical education” means organized programs offering a sequence of courses, (including technical
education and applied technology education) which are directly related to the preparation of individuals for paid or unpaid employment
in current or emerging occupations requiring an industry-recognized credential, certificate or degree.  This phrase is also referred to as
“vocational education” at 22-14-1 NMSA 1978.
                S.             “Career and technical education course” means a course with content that provides technical knowledge, skills and
competency-based applied learning, and that aligns with the regulations for educational standards and expectations for all New Mexico
students who attend schools as defined in the scope of 6.29.1.2 NMAC.
                T.            “Career cluster” means a grouping of occupations in industry sectors based on recognized commonalities.  Career
clusters provide an organizing tool for developing instruction within the educational system.
                U.            “Career pathways” means a sub-grouping used as an organizing tool for curriculum design and instruction of
occupations/career specialties that share a set of common knowledge and skills for career success.
                V.            “Career readiness program of study” means an alternative graduation option for students with disabilities.  This
option is based upon meeting the department's employability and career education standards with benchmarks and performance
standards as identified in the student's IEP.
                W.           “Caseload” means the total number of students receiving special education and speech-only services as special
education, for whom a special education teacher or speech language pathologist has responsibility for developing and monitoring the
students' IEPs.  “Caseload” may also mean the number of students for which individual support services staff members are responsible.
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                X.            “Charter school” means a school authorized by a chartering authority to operate as a public school.  Sections 22-2-
1, 22-8-1 through 22-8-47, and 22-8B-1 through 22-8B-17, NMSA, 1978.
                Y.            “Chartering agency” means a school district or agency that approves and oversees a charter school.
                Z.            “Commission” means the public education commission.
                AA.         “Competency-based applied learning” means ensuring that applied learning courses are aligned with the
appropriate content standards, benchmarks and performance standards.
                AB.         “Class load” means the number of students for whom a teacher structures activities at a given time.
                AC.         “Content standard” is a statement about performance that describes what students should know and be able to do in
content areas at each grade level.
                AD.         “Core academics” are the required subjects in middle and high schools.
                AE.         “Core curriculum” means the body of knowledge that all students are expected to learn.
                AF.         “Correspondence course” means a form of distance learning that is conducted via traditional mail.  A
correspondence course is used to teach non-resident students by mailing them lessons and exercises, which upon completion, are
returned to the correspondence school for grading.
                AG.         “Culturally and linguistically different” means a student who is of a different cultural background than
“mainstream United States culture,” and whose home or heritage language, inherited from the student's family, tribe or country of
origin, is a language other than English.
                AH.         “Data-based decision making” means the process of making decisions about curriculum and instruction on the
basis of statistical analysis of student performance data and schoolwide performance data.
                AI.          “Department” means the New Mexico public education department (PED), which is the state educational agency
(SEA) for New Mexico.
                AJ.          “Diagnostic tools” means the category of measurement tools informing the effectiveness of instruction, materials or
techniques that address the academic needs of students in their performance of expected levels of achievement of learning targets.
                AK.         “Distance learning” means the technology and the educational process used to provide instruction for credit or for a
grade when the course provider and the distance-learning student are not necessarily physically present at the same time or place. 
Distance learning does not include educational software that utilizes only on-site teaching.
                AL.         “District” means the geographic boundary in which a K-12 set of public schools resides, under the supervision of a
locally-elected board of education (22-4-1 and 22-4-2, NMSA 1978).
                AM.        “Dual credit program” means a program that allows high school students to enroll in college-level courses offered
by public post-secondary educational institutions that may be academic or career-technical in nature, but may not be remedial or
developmental, and through which students can simultaneously earn credit toward high school graduation and a post-secondary degree
or certificate.  (Refer to 6.30.7.6 NMAC.)
                AN.         “Educational plan for student success (EPSS)” is the strategic plan written by all districts and schools to improve
student performance.
                AO.         “Elective unit” means a unit (“credit”) that is not specified as a graduation requirement, but that can be taken to
complete the number of units required for graduation.
                AP.         “Emergency drills” means the requirement that a total of twelve drills be conducted in each public and private
school.  These emergency drills shall consist of nine fire drills, two shelter-in-place drills and one evacuation drill at the intervals set
forth in Paragraph (1) of Subsection N of 6.29.1.9 NMAC.
                AQ.         “English language learner” means a student whose first or heritage language is not English and who is unable to
read, write, speak or understand English at a level comparable to grade-level English proficient peers and native English speakers.
                AR.         “Formative assessment” means measures of academic achievement during the learning process.
                AS.          “Free appropriate public education (FAPE)” means special education and related services that are provided at
public expense, under public supervision and direction without charge, which meet the standards of the department in providing
appropriate preschool, elementary or secondary education in New Mexico; and which are provided in conformity with an
individualized education program (IEP) that meets the requirements of 34 CFR, Sections 300.320 through 300.324.
                AT.         “Family Educational Rights and Privacy Act (FERPA)” means rights, pursuant to 20 U.S. Code 1232(g) and 34
CFR Part 99, afforded to parents and students over 18 years of age with respect to the student's education records, that include: the
right to inspect and review the student's education records within 45 days, the right to request amendment to the student's education
records for various reasons, the right to consent or refuse to consent to disclosures of personally identifiable information in the student's
records (except for those records that FERPA authorizes for disclosure without consent) and the right to file a complaint with the U. S.
department of education concerning non-compliance with FERPA.
                AU.         “Fidelity” means the implementation of a program, strategy or intervention exactly as it was developed by the
vendor, researcher or author.  The commitment to fidelity is essential to determine if the change in instruction is based on a program,
strategy, or intervention.
                AV.         “Final next-step plan” means a next-step plan that shows that the student has committed or intends to commit in the
near future to a four-year college or university, a two-year college, a trade or vocational program, an internship or apprenticeship,
military service or a job, as stated at 22-13-1.1(M)(1) NMSA 1978.
                AW.        “Gifted child” means a school-age person, as defined in Section 22-13-6 (D) NMSA 1978, whose intellectual ability
paired with subject matter, aptitude/achievement, creativity/divergent thinking or problem-solving/critical thinking meets the eligibility
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criteria in 6.31.2.12 NMAC, and for whom a properly constituted IEP team determines that special education services are required to
meet the child’s educational needs.
                AX.         “Grade configuration” means the grade band(s) in which schools are organized in a district, such as: K-5, K-6, K-8,
6-8, 7-8.
                AY.         “Heritage language” means a language other than English that is inherited from a family, tribe, community or
country of origin.
                AZ.         “Home language” means a language other than English that is the primary or heritage language spoken at home or
in the community.
                BA.         “Honors course” means a course developed locally to meet the needs of accelerated students.  Honors courses offer
the same curriculum that standard courses offer, but are more challenging.  Honors courses are generally faster-paced and cover topics
in more depth; however, these courses are not generally considered equivalent to college-level work.
                BB.         “Individuals With Disabilities Education Improvement Act of 2004 (IDEA)” addresses special needs of individual
students with disabilities.
                BC.         “Individualized education program (IEP)” means a written statement for a student (with a disability) that is
developed, reviewed and revised in accordance with 34 CFR, Sections 300.320 through 300.324.
                BD.         “Interim next-step plan” means an annual next-step plan in which the student specifies post-high-school goals and
sets forth the course work that will allow the student to achieve those goals, as stated at 22-13-1.1(M)(2) NMSA 1978.  The “interim
next step plan” includes all next-step plans in grades 9 through 11.
                BE.         “Laboratory component” means an experience in the laboratory, classroom or the field that provides students with
opportunities to interact directly with natural phenomena or with data collected by others using tools, materials, data collection
techniques and models.  Throughout the process, students should have opportunities to design investigations, engage in scientific
reasoning, manipulate equipment, record data, analyze results and discuss their findings.
                BF.         “Local educational agency (LEA)” means a local educational agency as defined in 34 CFR Sec. 300.28.  The LEA
may be a public school district, a state-chartered charter school or a state educational institution.
                BG.         “Locally chartered charter school” means a charter school authorized by a local school board.
                BH.         “National standards” means an agreement at the national level about what students are supposed to learn in a given
subject area at each grade level.
                BI.          “Next-step plan” means an annual personal written plan of studies developed by a student in a public school or
other state-supported school or institution, in consultation with the student's parent and school counselor or other school official
charged with course work planning for the student (22-13-1.1(M)(3) NMSA 1978).
                BJ.          “New Mexico school boards association (NMSBA)” means the organization made up of the local public school
boards and the governing bodies of charter schools in New Mexico.
                BK.         “New Mexico standards-based assessment (SBA)” means the collection of instruments that assess student academic
performance annually and the students' progress toward meeting the New Mexico content standards with benchmarks and performance
standards.
                BL.         “No Child Left Behind Act (NCLB)” refers to the reauthorization of the federal Elementary and Secondary
Education Act, which was originally passed in 1965.  NCLB was passed in fall 2001 and signed into law in early 2002.
                BM.        “Occupational safety and health administration (OSHA)” means a division of the U.S. department of labor.
                BN.         “Online” means utilizing the internet.
                BO.         “Pathway” means the academic plan of study for a student to achieve graduation, including courses to take in
Grades 9-12.
                BP.         “Performance standard” means the statement of a standard that describes the specific level of mastery expected in
achieving the New Mexico content standards with benchmarks and performance standards.
                BQ.         “Positive behavior support (PBS)” means implementing individualized, classroom and school-wide behavior
interventions and strategies to decrease inappropriate and disruptive behaviors.
                BR.         “Primary language” means the first language a child learns, also called the “native language.”
                BS.          “Prior written notice (PWN)” means the written notice that goes to parents from the school district, informing them
that the district proposes or refuses to initiate or change the identification, evaluation or educational placement of their child, or the
provision of FAPE to the child, and which meets the requirements of  34 CFR, Sections 300.503 and 300.504.
                BT.         “Professional development” means the continuing education process for teachers and administrators to provide
them with the knowledge and skills needed to perform their jobs well.
                BU.         “Proficiency” means the mastery of skills and knowledge for a specific grade or subject.
                BV.         “Proficient” means one of four classifications of achievement levels of districts, schools and students based on the
SBA and schools on the national assessment of educational progress (NAEP).
                BW.        “Program of study” is a progressive continuum of courses that may be offered across grades 9-14.  A program of
study is a means to provide technical training, training to prepare for employment and training to prepare for entry into post-secondary
education.
                BX.         “Response to intervention (RtI)” means a multi-tiered organizational framework that uses a set of increasingly
intensive academic or behavioral supports, matched to student need, as a system for making educational programming and eligibility
decisions.  It is a continuum of school-wide support that contributes to overall comprehensive school improvement efforts.  In New
Mexico, the RtI framework is called the “the three-tier model of student intervention.”
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                BY.         “School improvement framework” means a document written by the department that is used by public schools and
districts to develop and monitor their school improvement plans.  The school improvement framework shall align with the district's
EPSS.
                BZ.         “Schoolwide” means a Title I program model implemented at a school where all students could potentially benefit
from Title I funding.
                CA.         “Scientifically-based research” means research that involves the application of rigorous, systematic and objective
procedures to obtain reliable and valid knowledge relevant to educational activities and programs.
                CB.         “Secretary” means the secretary of the New Mexico public education department.
                CC.         “Short-cycle assessment” is a formative measure that is regularly used to assess student performance over a short
time period.
                CD.         “Skills” are competencies or abilities, mental or physical, which may be improved by practice.
                CE.         “Socioeconomic status” means the stratification of groups of people by status ascribed through social constructs
such as race, gender, ethnicity, educational attainment, economic resources, language and national origin.
                CF.         “Standard program of study” means a program of study that is based upon the student's meeting or exceeding all
requirements for graduation as specified in Section 22-13-1.1 NMSA 1978.
                CG.         “Standardized grading system” means that all schools and districts are required by SY 2009-2010 to implement a
standardized grading system for grades 5 through 12 (Section 22-2-8.13, NMSA 1978).
                CH.         “State-chartered charter school” means a charter school authorized by the public education commission.
                CI.          “State education agency (SEA)” is the agency primarily responsible for supervising a state's public schools.
                CJ.          “State educational institution” means a school that is under the direction of a state agency other than the department
or a separate board of regents.
                CK.         “Strategy” means a plan or tactic to solve a problem or carry out a decision.  In education, a strategy refers to
almost every action that a teacher or a student does in a classroom, such as asking a question, reading a story, figuring out the meaning
of a word, planning the next day's lesson.
                CL.         “Student and teacher accountability reporting system (STARS)” means the data reporting system directed by the
department.
                CM.        “Student assistance team (SAT)” is a school-based group of people whose purpose is to provide additional tier II
support (consistent with requirements of the three-tier model of student intervention provided in Subsection D of 6.29.1.9 NMAC) to
students who are experiencing academic or behavioral difficulties that are preventing them from benefiting from general education,
because they are either performing below or above expectations.  (Public agencies may have similar names used for this team, such as
“student success team” or “student support team.”)
                CN.         “Targeted assistance” means a Title I program model where Title I services are provided to a small number or a
particular group of students. 
                CO.         “Technical assistance” means support and guidance provided to states, districts, schools and classrooms.
                CP.         “Transition” means the goal of creating a seamless transition from one part of the educational system to the next.
                CQ.         “Transition plan” means a coordinated set of activities for a student with a disability, which specifies special
education and related services designed to meet a student's unique needs and to prepare the student for future education, employment
and independent living.  The use of individualized educational program (IEP) transition planning, graduation planning and post-
secondary transitions is described in Subparagraph (a) of Paragraph (13) of Subsection J of 6.29.1.9 NMAC.
[6.29.1.7 NMAC - Rp, 6.30.2.7 NMAC, 6-30-2009; A, 10-31-2011]
 
6.29.1.8                 IMPLEMENTATION:  This regulation shall assist in the implementation of standards for excellence through the
use of the educational plan for student success (EPSS), content standards with benchmarks and performance standards, and additional
program and procedural requirements specified in this regulation.  The primary mechanism for planning and implementation is the
educational plan for student success (EPSS).
                A.            District responsibilities for the EPSS.  The EPSS is a strategic improvement plan that is written or revised based on
trend data and the academic achievement of the school and district.  Each district is required to develop, implement, monitor and
evaluate the plan on an annual basis.  Additionally, the district shall ensure that a site-level EPSS is developed by each school within
the district and by each charter school for which the district is the chartering agency.  State-chartered charter schools shall develop a
site-level EPSS.  Districts with fewer than 600 students may write only one EPSS for the entire district; however, a district with a
school in or receiving a school improvement status classification is not eligible for this option.  The EPSS shall be guided by the
following four questions:
                                (1)           What is the current level of performance compared with the annual measurable objectives (AMOs)?  This
requires a review of student performance data using SBA trends, available short-cycle assessments and other assessments used at local
sites.
                                (2)           Where does the district or charter school need to be, compared with the AMOs?  This requires a review
of overall goals/target areas (performance indicators).
                                (3)           How will the district or charter school achieve its stated goals/target areas?  This requires development of
strategies and activities for improvement.
                                (4)           How does the district or charter school know it is meeting short-term and annual goals?  This requires a
review of available short-cycle and SBA data.
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                B.            The school improvement framework.  The school improvement framework is the document that is used by public
schools and districts to develop, implement, monitor and evaluate schools in the school improvement process.  The department shall
develop the framework in alignment with applicable state and federal laws.  It shall be revised annually or as necessary, and approved
by the secretary.
[6.29.1.8 NMAC - Rp, 6.30.2.9 NMAC, 6-30-2009; A, 10-31-11]
 
6.29.1.9                 PROCEDURAL REQUIREMENTS:
                A.            Duties and powers of the local board of education.  In addition to the powers and duties set out in Section 22-5-4
NMSA 1978 and Section 22-1-1 et seq. NMSA 1978 of the Public School Code, the local board of education shall:
                                (1)           review, approve and support the district's department approved improvement plan and each school site-
level department approved improvement plan, or the charter school's department approved improvement plan;
                                (2)           employ and evaluate the local superintendent or charter school administrator;
                                (3)           develop a planned program of training annually, in which each member of the board participates, to assist
in the performance of specified duties; this planned program shall align with the district's EPSS; training shall include the following
requirements and procedures.
                                                (a)           All local school board members shall receive a total of five hours of annual training.
                                                (b)           Newly elected or appointed local school board members, who are in office for less than a year,
shall receive three of the five hours from attending a training course developed by the department and sponsored by the New Mexico
school boards association (NMSBA).  The additional two hours of annual training for new board members shall consist of sessions
sponsored by the NMSBA and approved by the department.
                                                (c)           All board members who have been in office for one or more years shall attend five hours of
annual training sponsored by the NMSBA and approved by the department.
                                                (d)           In order to be credited with attendance at these courses, each attendee shall comply with
written attendance procedures established by the department.  Prior to September 1 of each year, the NMSBA shall provide each local
superintendent with a list of training hours earned annually by each local school board member.  The school district's accountability
report shall include the names of those local school board members who failed to attend annual mandatory training (see Section 22-2C-
11(G) NMSA 1978);
                                (4)           delegate administrative and supervisory functions to the local superintendent or charter school
administrator;
                                (5)           refrain from involvement in delegated administrative functions;
                                (6)           review district or charter school policies on an annual basis and revise as needed;
                                (7)           award high school graduation diplomas to students who have successfully completed graduation
requirements;
                                (8)           ensure the alignment of district or charter school curricula with New Mexico content standards with
benchmarks and performance standards;
                                (9)           ensure that district or charter school funds are appropriately managed and disbursed in accordance with
laws, regulations and terms of grants;
                                (10)         approve the annual district or charter school budget;
                                (11)         be responsible for oversight of revenue and expenditures within the district or charter school budget; and
                                (12)         coordinate with the district’s superintendent to establish the procedures for discharging and terminating
school employees pursuant to Section 22-5-4 NMSA 1978 and the School Personnel Act (Chapter 22, Article 10-A NMSA 1978).
                B.            Duties and powers of the governing body of a charter school.  In addition to the powers and duties set out in
Section 22-5-4 NMSA 1978 and Section 22-1-1 et seq. NMSA 1978 of the Public School Code, the governing body of a charter school
shall:
                                (1)           review, approve and support the district's department approved improvement plan and each school site-
level department approved improvement plan, or the charter school's department approved improvement plan;
                                (2)           employ and evaluate the local superintendent or charter school administrator;
                                (3)           develop a planned program of training annually, in which each member of the governing body
participates, to assist in the performance of specified duties; this planned program shall align with all requirements of statute and any
other department regulations;
                                (4)           delegate administrative and supervisory functions to the local superintendent or charter school
administrator;
                                (5)           refrain from involvement in delegated administrative functions;
                                (6)           review district or charter school policies on an annual basis and revise as needed;
                                (7)           award high school graduation diplomas to students who have successfully completed graduation
requirements;
                                (8)           ensure the alignment of district or charter school curricula with New Mexico content standards with
benchmarks and performance standards;
                                (9)           ensure that district or charter school funds are appropriately managed and disbursed in accordance with
laws, regulations and terms of grants;
                                (10)         approve the annual district or charter school budget;
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                                (11)         be responsible for oversight of revenue and expenditures within the district or charter school budget; and
                                (12)         coordinate with the district’s superintendent to establish the procedures for discharging and terminating
school employees pursuant to Section 22-5-4 NMSA 1978 and the School Personnel Act (Chapter 22, Article 10-A NMSA 1978).
                C.            Duties and powers of the district superintendent or the administrator of a charter school.  In addition to the powers
and duties set out in Section 22-5-14 NMSA 1978 of the Public School Code, the local superintendent (or charter school administrator,
where relevant) shall:
                                (1)           administer local board’s (or governing body of a charter school's) policies, state and federal requirements
and applicable laws, including the Public School Code;
                                (2)           be accountable for student achievement; budget management; expenditure of funds; dissemination of
information; district or charter school communications; development, implementation and evaluation of the EPSS and all other district
or charter school business;
                                (3)           review, approve and support the district EPSS and each school site-level EPSS or the charter school's
EPSS;
                                (4)           attend all local board or governing body of a charter school's meetings or, when necessary, designate a
licensed administrator to attend;
                                (5)           ensure that school patrons and the public are informed and involved in the acquisition, planning and
development of school facilities and that students are provided with adequate facilities which conform to state and federal mandates;
                                (6)           be accountable for student safety (see 6.12.6 NMAC - School District Wellness Policy):
                                                (a)           ensure that all students are supervised while on school property and while attending or traveling
to school events or activities on school-provided transportation;
                                                (b)           ensure that all buildings, grounds and facilities provide a safe and orderly environment for
public use (see Subsection P of 6.29.1.9 NMAC - School Facilities and Grounds;  Paragraph (8) of Subsection D of 6.12.6.8 NMAC -
School District Wellness Policy and 6.19.3 NMAC - Unsafe School Choice Option);
                                (7)           administer and implement the district's or charter school's approved staff accountability plan and
procedures;
                                (8)           ensure that a process is in place to identify, train, assign and support the use of unlicensed content-area
experts as resources in classrooms, team teaching, online instruction, curriculum development and other purposes as determined by the
superintendent, which shall include, but not be limited to, the following:
                                                (a)           establish the specific expertise of the person;
                                                (b)           obtain a background check and fingerprint records;
                                                (c)           provide the person with a three-hour training, prior to entering a classroom, about how the
school operates, appropriate teaching methods and expectations of principal and assigned teacher;
                                                (d)           establish a start date and ending date for the person;
                                                (e)           ensure that the person is under the direct supervision of the teacher assigned when students are
present; and
                                                (f)            provide for an evaluation of services upon completion of the assignment;
                                (9)           shall issue the following notifications in accordance with Section 22-10A-16 NMSA 1978, in addition to
any other parental notification requirements contained in the No Child Left Behind Act of 2001 (PL 107-110, 20 US Code Section
6301 et seq.); a school district or charter school shall issue these notifications in English and, to the extent possible, in the language of
the parent or guardian (if it is known that the parent or guardian's primary language is not English); the district or charter school shall
retain a copy of all notifications and shall ensure that information required under this paragraph is available to the public upon request.
                                                (a)           Within 60 calendar days from the beginning of each school year, a school district or charter
school shall issue a notice to parents informing them that they may obtain written information regarding:
                                                                (i)            the professional qualifications of their child's teachers, instructional support providers
and school principals or charter school administrators;
                                                                (ii)           other descriptive information, such as whether their teacher has met all qualifications
for licensure for the grade level and subjects being taught;
                                                                (iii)         whether their child's teacher is teaching under a teaching or assignment waiver;
                                                                (iv)          the teacher's degree major and any other license or graduate degree held by the
teacher;
                                                                (v)           the qualifications of any instructional support providers that serve their child.
                                                (b)           When, by the end of a consecutive four-week period, a child is still being taught by a substitute
teacher or a teacher not holding the requisite licensure or licensure endorsement, the school district or charter school shall provide
written notice to the parent or guardian that the child is being taught by a substitute teacher or a teacher not holding the requisite
licensure or licensure endorsement.
                                                (c)           No class may be taught by a substitute teacher, in lieu of a licensed teacher under contract, for
more than 45 school days during a school year.
                                                (d)           The secretary shall consider deviations from the requirements of Subparagraph (c) of Paragraph
(9) of Subsection C of 6.29.1.9 NMAC when a written request by a local superintendent or charter school administrator is submitted. 
The request shall include:
                                                                (i)            the size of the school district;
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                                                                (ii)           the geographic location of the district;
                                                                (iii)         demonstrated efforts to employ an appropriately-licensed person in the area(s) of
need;
                                                                (iv)          the historical use of substitutes in the district; and
                                                                (v)           an estimation of the number of days that a substitute will be utilized that exceed the
45 day limit.
                D.            Licensed staff and administrators.
                                (1)           The licensed staff shall exercise duties specified in law and those assigned by the local district or charter
school.
                                (2)           As required by state and federal law, all licensed staff and administrators shall be evaluated on an annual
basis.
                                (3)           The detection and reporting of child abuse or neglect is required by both the Children's Code (32A-4-3
NMSA 1978) and the Public School Code (22-5-4.2 NMSA 1978).  Abuse of a child under the Children's Code refers to the physical,
sexual, emotional or psychological abuse of a child by a parent, guardian or custodian.  According to the Children's Code, failure to
report abuse or neglect of a child is a misdemeanor.  The terms “abuse” and “neglect” are defined in detail in Section 32A-4-2 NMSA
1978 of the Children's Code.  There is also the crime of child abuse, which consists of anyone who knowingly, intentionally,
negligently or without cause, causes or permits a child to be placed in a situation of endangerment to the child's life or health, torturing
or cruelly confining a child, or exposing a child to the inclemency of weather.  To address the detection and reporting of child abuse or
neglect in public schools:
                                                (a)           school districts and charter schools shall adopt written policies that establish a process for the
coordination and internal tracking of child abuse or neglect reports made by district personnel;
                                                (b)           school districts and charter schools shall include in their policies a requirement that all
personnel shall immediately report suspected child abuse or neglect to either a law enforcement agency, the New Mexico children,
youth and families department, or a tribal law enforcement or social services agency for any Indian child residing on tribal land;
                                                (c)           school districts and charter schools shall not require their personnel to first report to or notify
designated school personnel or go through their chain of command before making the mandatory report described in Subparagraph (a)
of Paragraph (3) of Subsection D of 6.29.1.9 NMAC;
                                                (d)           no school district or charter school shall adopt a policy that relieves any personnel of their duty
to report suspected child abuse or neglect;
                                                (e)           school personnel detecting suspected child abuse or neglect, including the suspected crime of
child abuse, shall immediately - i.e., the same day - report their observations to one of the offices designated in Subparagraph (b) of
Paragraph (3) of Subsection D of 6.29.1.9 NMAC;
                                                (f)            all licensed school personnel, including substitute teachers, educational assistants, school
nurses, school counselors, school psychologists and other instructional service providers shall complete training provided by the
department in the detection and reporting of child abuse or neglect, within their first year of employment by, or providing services to, a
school district or charter school;
                                                (g)           all persons who have never received training required under Subparagraph (f) of Paragraph (3)
of Subsection D of 6.29.1.9 NMAC shall make arrangements to receive training before the end of their current school year;
                                                (h)           the department shall develop a training program to detect child abuse or neglect, in
coordination with the New Mexico human services department and the New Mexico department of health.  This program shall be made
available to all colleges, school districts and charter schools in the state offering teacher preparation courses;
                                                (i)            nothing in Paragraph (3) of Subsection D of 6.29.1.9 NMAC shall be interpreted as preventing
a school district or charter school from developing and providing its own training for all staff to detect and report suspected child abuse
or neglect, in addition to the training offered by the department.
                E.            Student intervention system.  The school and district shall follow a three-tier model of student intervention as a
proactive system for early intervention for students who demonstrate a need for educational support for learning or behavior.
                                (1)           In tier 1, the school and district shall ensure that adequate universal screening in the areas of general
health and well-being, language proficiency status and academic levels of proficiency has been completed for each student enrolled.  If
data from universal screening, a referral from a parent, a school staff member or other information available to a school or district
suggests that a particular student needs educational support for learning or behavior, then the student shall be referred to the SAT for
consideration of interventions at the tier 2 level.
                                (2)           In tier 2, a properly-constituted SAT at each school, which includes the student's parents and the student
(as appropriate), shall conduct the student study process and consider, implement and document the effectiveness of appropriate
research-based interventions utilizing curriculum-based measures.  As part of the child study process, the SAT shall address culture and
acculturation, socioeconomic status, possible lack of appropriate instruction in reading or math, teaching and learning styles and
instructional delivery mechanisms in order to rule out other possible causes of the student's educational difficulties.  The SAT shall
create no undue delay for full initial evaluation to determine eligibility for special education for a student who is identified as homeless
or in foster care under the state’s foster care system or based on criteria to assess housing stability status under the federal McKinney-
Vento Act and the 2015 ESSA Title IV, Part B, due to the high mobility of this specific population group.  When it is determined that a
student has an obvious disability or a serious and urgent problem, the SAT shall address the student's needs promptly on an
individualized basis, which may include a referral for a full, initial evaluation to determine possible eligibility for special education and
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related services consistent with the requirements of Subsections D-F of 6.31.2.10 NMAC and federal regulations at 34 CFR Sec.
300.300.
                                (3)           In tier 3, a student has been identified as a student with disability or gifted under the state criteria for
giftedness deemed eligible for special education and related services, and an IEP is developed by a properly-constituted IEP team,
pursuant to Subsection B of 6.31.2.11 NMAC and federal regulations at 34 CFR Sec. 300.321.
                                (4)           The department's manual, the student assistance team and the three-tier model of student intervention,
shall be the guiding document for schools and districts to use in implementing the student intervention system.
                F.            Records and reports.
                                (1)           Each district and charter school shall maintain and treat all personally identifiable educational records in
accordance with the Family Educational Rights and Privacy Act (FERPA), the implementing regulations set forth at 34 Code of Federal
Regulations, Part 99 and Inspection of Public Records Act, Sections 14-2-1 through 14-2-12 NMSA 1978.
                                (2)           All records shall be safe from fire and theft and stored in a retrievable manner.  All student records,
including disciplinary and grading records, shall be retained and disposed of pursuant to 1.20.2 NMAC.
                                (3)           Transcripts and copies of pertinent records of students transferring from one school to another, including
disciplinary records with respect to suspension and expulsion, shall be forwarded promptly upon written request by the receiving
school.
                                (4)           Local school boards and governing bodies of charter schools shall establish policies providing for
inspection of education records by students and parents.
                                (5)           Effective July 1, 2009, after the administration of the eleventh grade SBA, school districts and charter
schools are required to record test results on each student's official transcript.  The information recorded shall include the following:
                                                (a)           district and high school administering the examination;
                                                (b)           date of examination administration;
                                                (c)           results of the examination for each subject area tested; and
                                                (d)           reports of the results in a format and language that is understandable to parents.
                G.            Organization of grade levels and establishing/closing schools.  Any change in a school district or charter school's
organizational pattern, including the establishment or closing of a school, shall have the secretary's approval prior to implementation. 
Requests for change shall be submitted using the department's organization of grade levels and establishing/closing school waiver
request form.  This form shall include: name of superintendent; district/school; mailing address; phone; fax; email address; name of a
secondary contact person including the same information; date of submission; local board policy requirement and approval, if required;
date of board approval; statement of applicable district or charter school policy and rationale for request.  The waiver request shall
outline the expected educational benefits.
                H.            Class loads.  Class loads shall be in compliance with the most current class load requirements in Section 22-10A-
20 NMSA 1978 and Section 22-5-15 NMSA 1978.
                                (1)           The individual class load for elementary school teachers shall not exceed 20 students for kindergarten,
provided that any teacher in kindergarten with a class load of 15 to 20 students shall be entitled to the assistance of an educational
assistant.
                                (2)           The average class load for elementary school teachers at an individual school shall not exceed 22 students
when averaged among grades one, two and three, provided that any teacher in grade one with a class load of 21 or more shall be
entitled to the full-time assistance of an educational assistant.
                                (3)           The average class load for an elementary school teacher at an individual school shall not exceed 24
students when averaged among grades four, five and six.
                                (4)           The daily teaching load per teacher for grades seven through twelve shall not exceed 160 students, except
the daily teaching load for teachers of required English courses in grades seven and eight shall not exceed 135, with a maximum of 27
students per class; and the daily teaching load for teachers of required English courses in grades nine through twelve shall not exceed
150 students, with a maximum of 30 students per class.  The teaching load for teachers assigned to laboratories and shops shall adhere
to the current workplace safety codes of the industry.
                                (5)           Students receiving special education services integrated into a regular classroom for any part of the day
shall be counted in the calculation of class load averages.  Students receiving special education services not integrated into the regular
classroom shall not be counted in the calculation of class load averages.  Only classroom teachers charged with responsibility for the
regular classroom instructional program shall be counted in determining average class loads.  In elementary schools offering only one
grade level, average class loads may be calculated by averaging appropriate grade levels between schools in the school district.
                                (6)           The secretary may waive the individual school class load requirements established in this section. 
Waivers shall be applied for annually, and a waiver shall not be granted for more than two consecutive years.  Requests for class load
waivers shall be submitted using the department's class size waiver request form.  This form shall include: name of superintendent;
district/school; mailing address; phone; fax; email address; name of a secondary contact person including the same information; date of
submission; local board policy requirement and approval, if required; date of board approval; statement of applicable district or charter
school policy and rationale for request.  Waivers may only be granted if a school district or charter school demonstrates:
                                                (a)           no portable classrooms are available;
                                                (b)           no other available sources of funding exist to meet the need for additional classrooms;
                                                (c)           the district or charter school is planning alternatives to increase building capacity for
implementation within one year; and
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                                                (d)           the parents of all children affected by the waiver have been notified in writing of the statutory
class load requirements; that the school district or charter school has made a decision to deviate from these class load requirements; and
of the school district's or charter school's plan to achieve compliance with the class load requirements.
                                (7)           If a waiver is granted pursuant to Paragraph (6) of Subsection H of  6.29.1.9 NMAC to an individual
school, the average class load for elementary school teachers at that school shall not exceed 20 students in kindergarten and grade one,
and shall not exceed 25 students when averaged among grades two, three, four, five and six.
                                (8)           Each school district or charter school shall report to the department the size and composition of classes
subsequent to the 40th day report and the December 1 count.  Failure to meet class load requirements within two years shall be
justification for the disapproval of the school district's or charter school's budget by the secretary.
                                (9)           The department shall report to the legislative education study committee by November 30 of each year
regarding each school district's or charter school's ability to meet class load requirements imposed by law.
                                (10)         Notwithstanding the provisions of Paragraph (6) of Subsection H of 6.29.1.9 NMAC, the secretary may
waive the individual class load and teaching load requirements established in this section upon demonstration of a viable alternative
curricular plan and a finding by the department that the plan is in the best interest of the school district or charter school; and that, on
an annual basis, the plan has been presented to and is supported by the affected teaching staff.  The department shall evaluate the
impact of each alternative curricular plan annually.  Annual reports shall be made to the legislative education study committee. 
Requests for alternative curricular plans shall be submitted using the department's collaborative school improvement programs waiver
request form.  This form shall include: name of superintendent; district/school; mailing address; phone; fax; email address; name of a
secondary contact person including the same information; date of submission; local board policy requirement and approval, if required;
date of board approval; statement of applicable district or charter school policy and rationale for request.
                I.             Student/staff caseloads in gifted and special education.
                                (1)           The student/staff caseload shall not exceed 35:1 for a special education teacher and 60:1 for a speech-
language pathologist for special education services or speech-only services, in which properly licensed special education teachers or
speech-language pathologists travel from class to class or school to school, providing services to students with disabilities whose
individualized education programs (IEPs) require a minimal amount of special education.  (A minimal amount of special education
services shall not exceed 10 percent of the school day/week.)
                                (2)           The student/staff caseload shall not exceed 24:1 for a special education teacher and 35:1 for a speech-
language pathologist for special education services or speech-only services which properly-licensed special education teachers or
speech-language pathologists provide to students with disabilities whose IEPs require a moderate amount of special education. (A
moderate amount of special education services shall be less than 50 percent of the school day.)
                                (3)           The student/staff caseload shall not exceed 15:1 for special education services in which properly licensed
special education teachers provide services to students with disabilities whose IEPs require an extensive amount of special education
for a portion of the school day as appropriate to implement the plan.  (An extensive amount of special education services shall be
provided 50 percent or more of the school day.)
                                (4)           The student/staff caseload shall not exceed 8:1 for special education services in which a properly licensed
professional provides services to students with disabilities whose IEPs require a maximum amount of special education.  (A maximum
amount of special education services shall be provided in an amount approaching a full school day.)
                                (5)           The student/adult caseload shall not exceed 4:1 for center-based special education services in which one
of the adults in the program is a properly licensed professional providing three- and four-year old children with the amount of special
education needed to implement each child's IEP.
                                (6)           The student/adult caseload shall not exceed 2:1 for center-based special education services in which
three- and four-year old children have profound educational needs.
                                (7)           Adequate student/staff caseloads shall be provided to appropriately address needs identified in the IEPs. 
Paraprofessionals and assistants who are appropriately trained and supervised in accordance with applicable department licensure rules
or written department policy may be used to assist in the provision of special education and related services to students with disabilities
under Part B of IDEA.
                                (8)           If the student/staff caseload ratio exceeds the standards provided above, a request for waiver shall be
submitted to the department for review and approval by the secretary.
                J.             Length of school day and year.
                                (1)           The district or charter school shall be in compliance with length of school day and year requirements as
defined in Section 22-2-8.1 NMSA 1978.  Within statutory requirements, the local board or governing body of a charter school
determines the length of the school year, which includes equivalent hours.  The local board or governing body of a charter school may
delegate this authority to the superintendent or charter school administrator who, in turn, may delegate to others.
                                (2)           Time for home visits/parent-teacher conferences.  The local board or governing body of a charter school
may designate a prescribed number of hours within the school year for home visits, to develop next-step plans for students or parent-
teacher conferences up to the following maximum hours: kindergarten: 33 hours; grades 1 through 6: 22 hours; and grades 7 through
12: 12 hours.
                                (3)           All students shall be in school-directed programs, exclusive of lunch, for a minimum of the following:
                                                (a)           kindergarten, for half-day programs:  two and one-half (2 and 1/2) hours per day or 450 hours
per year; or, for full-day programs:  five and one-half (5 and 1/2) hours per day or 990 hours per year;
                                                (b)           grades one through six:  five and one-half (5 and 1/2) hours per day or 990 hours per year; and
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                                                (c)           grades seven through twelve:  six hours per day or 1,080 hours per year.
                                (4)           Testing and assessments are considered part of instructional hours.  One group of students cannot be
dismissed while another group of students is testing, unless the students being dismissed already have approved extended-day plans in
place for participating in the minimum instructional hours required.
                                (5)           Dismissing students or closing school for staff development and participation in other non-instructional
activities does not count toward the minimum instructional hours required.  This time is to be built into a district and school schedule
as an add-on.  Early-release days may be built into a district or charter school calendar when the minimum instructional hours'
requirement is otherwise being met.
                                (6)           The student lunch period each day shall be at least 30 minutes.  Lunch recess shall not be counted as part
of the instructional day.
                                (7)           Districts or charter schools may request a waiver from the secretary if the minimum length of school day
requirement creates an undue hardship.  Such requests shall be submitted using the department's instructional hours waiver request
form. This form shall include: name of superintendent; district/school; mailing address; phone; fax; email address; name of a secondary
contact person including the same information; date of submission; local board policy requirement and approval, if required; date of
board approval; statement of applicable district or charter school policy and rationale for request. Requests shall provide documentation
that the following conditions exist:
                                                (a)           the educational, societal or fiscal consequences of operating the minimum length of a school
day/year significantly impede the district's ability to provide a quality educational program; and
                                                (b)           the district or charter school has thoroughly investigated alternatives other than shortening the
length of a school day/year in order to address the identified concerns.
                                (8)           When an emergency arises and the emergency affects the required hours, the local superintendent or
charter school administrator shall request in writing approval from the secretary regarding the manner in which the lost instructional
hours will be made up, or requesting an exemption from the required instructional hours.
                K.            Graduation requirements.
                                (1)           The New Mexico eleventh grade SBA.  The district or charter school shall be in compliance with
requirements as specified in Section 22-13-1.1 NMSA 1978 and Subsection L of Section 66-7-506 NMSA 1978 (offering driver
education, service learning and financial literacy as electives).  The department specifies that students shall meet all graduation
requirements in order to be eligible to receive a diploma.  This includes the requirement of passing the eleventh grade SBA.
                                (2)           The next step plan.  Each student shall complete a next step plan for each high school year.  For students
with individualized education programs (IEPs), the transition plan substitutes for the next step plan.  The next step plan requires that:
                                                (a)           each grade-level next step plan shall be completed within the last 60 school days of the
preceding school year (for example, the 9th grade interim next step plan shall be made before the end of the 8th grade year);
                                                (b)           only one grade-level next step plan shall be completed for a student each year;
                                                (c)           the development of the next step plan shall include the student, the student's parent or guardian
and the advisor, but may include additional relevant parties;
                                                (d)           to write the next step plan, the advisor shall consult with the student and the student's parent or
guardian on academic choices that target the student's interests and meet graduation requirements;
                                                (e)           the next step plan shall address career clusters in career and technical education, academic
support and study skills, extracurricular experiences and out-of-school activities, exposure to post-secondary education and career
options, family and social supports, assessments, credentials and any other relevant information; as part of the next step plan, the
advisor shall disseminate and share information concerning advanced placement, honors, dual-credit and distance learning programs;
                                                (f)            the next step plan determines whether or not the student is on track with graduation
requirements; the plan ensures that gaps in courses and test-taking are filled;
                                                (g)           the next step plan may be made in large-group, small-group or individual student settings;
                                                (h)           the advisor has the responsibility to see that the student is reasonably informed about curricular
and course options, opportunities available that lead to broader post-high school options, and alternative opportunities available if the
student does not finish a planned curriculum;
                                                (i)            the next step plan shall be signed by the student, the student's parent or guardian and the
advisor;
                                                (j)            the completed next step plan shall be filed with the school principal or charter school
administrator and only the final next step plan shall be filed in the student's cumulative file upon graduation;
                                                (k)           during the development of the student’s next step plan for the eleventh grade and no later than
the spring of the tenth grade, a plan allowing the student to complete a fourth mathematics course other than algebra 2 may be
developed using data from the student’s high school short-cycle assessments, the student’s most recent SBA score in mathematics,
other relevant assessment scores and coursework grades and educational career plans recorded in the student’s next step plan;
                                                (l)            for the student to take four mathematics courses that contain a lesser content than that
recommended for inclusion in algebra 2 or its equivalent, the student’s parent shall provide written, signed permission on the student’s
next step plan; parental signature on the next step plan for the eleventh grade indicating the mathematics courses the student will take
shall serve as the required signed permission.
                                (3)           Transfer of credits.  For students enrolling or re-enrolling in public schools, local school boards or
governing bodies of charter schools will establish policies as follows.
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                                                (a)           Credits shall be transferable with no loss of value between schools that are accredited by a state
board of education in the United States, United States territories, Puerto Rico, the freely-associated states and outlying areas of the
United States, department of defense schools or other authorized body.
                                                (b)           Policies of the local school board or the governing body of a charter school, for students
transferring from home schools, private schools or foreign schools to the public schools, will be in accordance with Subsection D of
Section 22-1-4 NMSA 1978.
                                                (c)           Acceptance of credits earned through correspondence extension study, foreign study, home
study courses or non-department accredited, non-public schools is determined by the policy of the local school board or the governing
body of a charter school.
                                (4)           Correspondence courses.  For students currently enrolled in public schools, local school boards or
governing bodies of charter schools will establish policies addressing the use of correspondence courses to meet graduation
requirements.
                                                (a)           Policies should be based on the following circumstances:
                                                                (i)            when road conditions or distance from access to school transportation prohibit
regular daily attendance;
                                                                (ii)           when a student cannot attend school due to prolonged illness or recovery from injury,
as part of the individual plan to address the student's educational needs developed in accordance with applicable state and federal
regulations governing the education of students with disabilities;
                                                                (iii)         when the occupation of the parent or student requires prolonged periods of time away
from the school district;
                                                                (iv)          when a student is housed in a long-term residential facility; or
                                                                (v)           to enhance or supplement graduation requirements based on a student's individual
need(s).
                                                (b)           Schools counting credit for correspondence courses for enrolled students shall ensure that such
courses are part of the student's individual plan for graduation.  If applicable, such courses are part of the IEP developed in accordance
with applicable state and federal regulations governing the education of students with disabilities, and schools shall ensure that
assistance is available to students as needed to complete the correspondence courses.
                                                (c)           Correspondence courses used to provide graduation credit to currently enrolled students shall
be provided by:
                                                                (i)            a school accredited by the state board of education of the state in which the school is
located, or
                                                                (ii)           a college or university with regional accreditation to perform such function.
                                (5)           Dual credit program.  “Dual credit program” means a program that allows high school students to enroll
in college-level courses offered by public post-secondary educational institutions that may be academic or career-technical in nature,
but may not be remedial or developmental, and through which students can simultaneously earn credit toward high school graduation
and a post-secondary degree or certificate.  (Refer to 6.30.7.6 NMAC.)
                                (6)           Distance learning courses.  “Distance learning” means the technology and the educational process used to
provide instruction for credit or for a grade, when the course provider and the distance-learning student are not necessarily physically
present at the same time or place.  Distance learning does not include educational software that utilizes only on-site teaching.  Any
program involving distance learning shall be governed by the department's distance learning rule, found at 6.30.8 NMAC.
                                (7)           Standardized grading system.  A standardized grading system is required to be implemented by each
district and charter school.  The system shall include the following components:
                                                (a)           a written report to parents regarding the performance of their children tested with the New
Mexico standards-based assessments;
                                                (b)           for grades 3-12, a standardized alphabetic grading system, based on the 4.0 scale (i.e., a
minimum of 4.0 or higher=A, 3.0=B, 2.0=C, 1.0=D); certain courses may be assigned a weighted score according to local policy;
                                                (c)           alignment of all district and school curriculum to the New Mexico content standards with
benchmarks and performance standards; and
                                                (d)           all school report cards shall include the results of standards-based assessments and may
augment the standardized grading system with a narrative or other method that measures a student’s academic, social, behavioral or
other skills.
                                (8)           Final examination.  A final examination shall be administered to all students in all courses offered for
credit.
                                (9)           Credit.  Credit cannot be earned twice for the same course.
                                (10)         Other elective credit.  Elective credit courses shall meet all New Mexico content standards with
benchmarks and performance standards, and shall:
                                                (a)           include a written, sequential curriculum;
                                                (b)           be taught by an instructor who is appropriately licensed and endorsed to teach the course;
                                                (c)           include a final examination; and
                                                (d)           be reviewed and approved by the local board of education or governing body of a charter
school.
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                                (11)         Alternative credit.  Local districts, charter schools or state educational institutions may design elective
courses, known as alternative credit courses, to satisfy any of the specified credits required for graduation.
                                                (a)           The process includes:
                                                                (i)            review of the licensure and endorsements of affected staff;
                                                                (ii)           review of required course content standards with benchmarks and performance
standards with the proposed elective course, and summary of alignment between the two courses;
                                                                (iii)         determination of the amount of credit that will be generated;
                                                                (iv)          publication of information regarding what course is available for alternative credit
and identification of STARS course number;
                                                                (v)           inclusion of the availability of alternative credit in all next-step plans;
                                                                (vi)          note on the student transcript that the graduation requirement course was completed
using the named alternative credit course;
                                                                (vii)        review and preliminary approval by the local board of education or governing body of
a charter school.
                                                (b)           Once the process has been completed, the district superintendent or administrator of a charter
school or state educational institution shall submit a written request, with appropriate documentation, to the secretary for approval.
                                (12)         Excuses from physical education.  The physical education graduation requirement may be waived by the
secretary, based upon a request by the local superintendent or charter school administrator with documentation from a licensed medical
doctor, osteopath, certified nurse practitioner with prescriptive authority or chiropractor, that the student has a permanent or chronic
condition that does not permit physical activity.  Such requests shall be submitted using the department's physical education waiver
request form.  This form shall include: name of superintendent; district/school; mailing address; phone; fax; email address; name of a
secondary contact person including the same information; date of submission; local board policy requirement and approval, if required;
date of board approval; statement of applicable district or charter school policy and, for each student for whom the waiver is requested: 
name, school and year of student graduation, district affirmation that it possesses required medical documentation, name and email
address of school principal and rationale for the request.  A student receiving special education supports and services pursuant to the
IDEA or Section 504 of the federal Rehabilitation Act may also be eligible to request this waiver, when appropriate medical
documentation is provided in the IEP.
                                (13)         Graduation requirements for issuance of a conditional certificate of transition for students with an IEP. 
The development of a program of study and the granting of a diploma, or use of a conditional certificate of transition in the form of a
continuing or transition individualized educational program (IEP) for students receiving special education services, includes the
following governing principles:
                                                (a)           The IEP team is responsible for determining whether the student has completed a planned
program of study based on the student's strengths, interests, preferences, identified educational and functional needs and long-term
educational or occupational goals, making the student eligible to receive either a diploma or a conditional certificate of transition.  A
conditional certificate of transition allows the student to participate in graduation activities.  If a student receives a conditional
certificate of transition, the student shall then return to the program specified in the IEP to complete the student's secondary program
and meet the requirements for a diploma.   In addition, all IEPs shall provide a description of how the student's progress toward
meeting annual goals and graduation requirements will be measured, and at what intervals progress will be reported to parents or
guardians.  A student shall be awarded a diploma upon completion of a planned program of study that meets the requirements of
paragraph (b).
                                                (b)           A student may be awarded a diploma (Section 22-13-1.1 NMSA 1978) using any of the
following programs of study described in (i) through (iii).  All IEP team discussion points and decisions identified herein, including the
identification of the student's program of study and any student or parent proposals accepted or rejected by the IEP team (if the student
has not reached the age of majority), shall be documented on the student's IEP and in the prior written notice (PWN) of  proposed
action.
                                                                (i)            A standard program of study is based upon meeting or exceeding all requirements for
graduation based on the New Mexico standards for excellence (Subsection [J] K of 6.29.1.9 NMAC) with or without reasonable
accommodations of delivery and assessment methods.  In addition, a student shall pass all sections of the current state graduation
examination(s) administered pursuant to Section 22-13-1.1(I) NMSA 1978 under standard administration or with state-approved
accommodations, and shall meet all other standard graduation requirements of the district.
                                                                (ii)           A career readiness alternative program of study is developed to provide relevance
and is based on a student's career interest as it relates to one of the career clusters, with or without reasonable accommodations of
delivery and assessment methods.  In addition, a student shall take the current state graduation examination(s) administered pursuant to
Subsection K of Section 22-13-1.1 NMSA 1978, under standard administration or with state-approved accommodations as determined
by the SEA.  Once the student has attempted the state graduation examination and is unable to meet the minimum requirements on all
sections of the assessments and achieve a level of competency, the IEP team can set the minimum passing scores.  The student shall
earn at least the minimum number of credits required by the district or charter school for graduation through standard or alternative
courses that address the employability and career development standards with benchmarks and performance standards, as determined
by the IEP team.  Course work shall include a minimum of four units of career development opportunities and learning experiences
that may include any of the following:  career readiness and vocational course work, work experience, community-based instruction,
student service learning, job shadowing, mentoring or entrepreneurships related to the student's occupational choices.  Credits for work
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experience shall be related to the program of study that the school offers and specific to the district's ability to offer work experience or
community-based instruction credits.  The student shall achieve competency in all areas of the employability and career development
standards with benchmarks and performance standards, as determined by the IEP team and the student's interest as it relates to the
career clusters.  The program of study shall address the New Mexico content standards with benchmarks and performance standards in
other subject areas as appropriate.
                                                                (iii)         An ability program of study was developed for students who have a significant
cognitive disability or severe mental health issues.  The IEP goals and functional curriculum course work shall be based on the New
Mexico standards with benchmarks and performance standards and employability and career development standards with benchmarks
and performance standards. Students in this program of study shall earn the minimum number of credits or be provided equivalent
educational opportunities required by the district or charter school, with course work individualized to meet the unique needs of the
student through support of the IEP.  In addition, a student shall take either the current state graduation examination(s) administered
pursuant to Subsection K of Section 22-13-1.1 NMSA 1978, under standard administration or with state-approved accommodations, or
the state-approved alternate assessment.  The student shall achieve a level of competency pre-determined by the student's IEP team on
the current graduation examination or the state-approved alternate assessment, and meet all other graduation requirements established
by the IEP team.
                                                (c)           The new requirements for the career readiness and ability pathways become effective beginning
with students graduating in 2009.
                                                (d)           By the end of the eighth grade, each student's IEP shall contain a proposed individual program
of study for grades nine through twelve.  The program of study shall identify by name all course options the student may take and shall
align with the student's long-range measurable post-secondary goals and transition services to facilitate a smooth transition to high
school and beyond.  This program of study shall be reviewed on an annual basis and adjusted to address the student's strengths,
interests, preferences and areas of identified educational and functional needs.  The IEP team shall document on the IEP the student's
progress toward earning required graduation credits and passing the current graduation examination.
                                                (e)           A district or charter school shall provide each student, who has an IEP and who graduates or
reaches the maximum age for special education services, a summary of the student's academic achievement and functional
performance, which shall include recommendations on how to assist the student in meeting post-secondary goals.
                                                (f)            Students graduating on the standard program of study shall meet the state's minimum
requirements on all sections of the graduation examination.  IEP teams shall document a plan of action on the IEP and the PWN to be
carried out by both the student and the district or charter school, to ensure that the student will pass all sections of the graduation
examination.
                                                (g)           To establish a level of proficiency on the current graduation examination or the state-approved
alternate assessment for students on a career readiness program of study or ability program of study, IEP teams shall review the
student's performance on the first attempt, and establish a targeted proficiency on all sections that are below the state's minimum
requirement.  For those students who meet participation criteria for the New Mexico alternate assessment, IEP teams shall set targeted
levels of proficiency based upon previous performance on the test.  If the student has previously been administered the New Mexico
alternate assessment and has achieved an advanced level of overall performance, the IEP team shall arrange for the student to
participate in the general graduation examination, and shall identify appropriate accommodations that the student may require.  IEP
teams shall document the targeted levels of proficiency on the IEP and the PWN, outlining the plan of action to be taken by both the
student and the district or charter school to ensure that the student will meet the targeted levels of proficiency.  Districts or charter
schools may submit a written request for a waiver to the secretary in cases where a student has medical or mental health issues that may
result in regression or that negatively influence the student's ability to achieve targeted levels of proficiency.  The written request shall
be signed by the superintendent or charter school administrator and shall include documentation of the medical or mental health issues.
                                                (h)           Changes in programs of study.
                                                                (i)            Departures from the standard program of study for students receiving special
education services and supports shall be considered in the order of the options listed in Subparagraph (b) of Paragraph (13) of
Subsection K of 6.29.1.9 NMAC.  Any modified program of study may depart from a standard program of study only so far as is
necessary to meet an individual student's educational needs as determined by the IEP team.  Districts and charter schools are obligated
to meet the requirements of IDEA to provide students with IEPs on any one of the three programs of study, and access to the general
curriculum in the least restrictive environment. When an alternative program of study is developed, a building administrator or
designee who has knowledge about the student shall be a member of the IEP team
                                                                (ii)           Districts and charter schools shall document changes from the standard program of
study on the PWN.  IEP teams shall identify the reasons for changing the student's program of study, shall provide parents with clear
concise explanations of the career readiness or ability programs of study, shall notify parents and students of the potential consequences
that may limit the student's post-secondary options, and shall make required changes to the IEP and course of study, to ensure that the
student meets the requirements of that program of study.
                                                                (iii)         The IEP team shall not change the program of study for a student entering the final
year of high school (not the cohort with which the student entered high school) from the standard program of study to the career
readiness program of study, nor from the career readiness program of study to the ability program of study, after the 20th school day of
the final year of high school.  IEP teams may change a student's program of study from the ability program of study to the career
readiness program of study, or from the career readiness program of study to the standard program of study, if the student meets the
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graduation requirements of that program of study and if the change is made and documented appropriately in a revised IEP and PWN
by a properly constituted IEP team in a properly convened meeting.
                                                (i)            A student who receives special education services may be granted a conditional certificate of
transition in the form of a continuing or transition IEP when:
                                                                (i)            the IEP team provides sufficient documentation and justification that the issuance of
a conditional certificate of transition for an individual student is warranted;
                                                                (ii)           prior to the student's projected graduation date, the IEP team provides a PWN stating
that the student will receive a conditional certificate of transition;
                                                                (iii)         the district or charter school ensures that a conditional certificate of transition is not a
program of study and does not end the student's right to a FAPE;
                                                                (iv)          the district or charter school ensures that a conditional certificate of transition entitles
a student who has attended four years or more of high school to participate in graduation activities, and requires that the student
continue receiving special education supports and services needed to obtain the high school diploma;
                                                                (v)           the district or charter school ensures that, prior to receiving a conditional certificate
of transition, the student has a continuing or transition IEP;
                                                                (vi)          the student's continuing or transition IEP outlines measures, resources and specific
responsibilities for both the student and the district or charter school to ensure that the student receives a diploma.
                                                (j)            A student who does not return to complete the program of study as outlined in the continuing
or transition IEP will be considered as a dropout.
                                                (k)           A student who receives a conditional certificate of transition is eligible to continue receiving
special education services until receipt of a diploma or until the end of the academic year in which the student becomes 22 years of age.
                                                (l)            Graduation plans shall be a part of all IEPs:
                                                                (i)            by the end of eighth grade, or by the time the student turns 14 years of age, and
concurrent with the development of the student's transition plan in accordance with federal regulations at 34 CFR 300.320;
                                                                (ii)           when a student returns to a school after an extended absence, and if an IEP program
of study may have been developed but needs to be reviewed; or
                                                                (iii)         when evaluations warrant the need for a modified program of study at any time after
development of an initial graduation plan.
                                                (m)          Graduation plans shall be a part of all of all IEPs and annual reviews, and shall follow the
student in all educational settings.  Receiving institutions that fall under the department's jurisdiction will recognize these graduation
plans, subject to revision by new IEP teams, if appropriate to meet a student's changing needs.
                                                (n)           At the exit IEP meeting, the team shall review the student's transition plan, and shall confirm
and document that all state and district requirements for graduation under the final IEP have been satisfied.  A building administrator
who has knowledge about the student shall be a member of this team, and shall sign specifically to verify and accept completed
graduation plans, goals and objectives pursuant to (i) - (iii) of Subparagraph (b) of Paragraph (13) of Subsection K of 6.29.1.9 NMAC,
or plans for a conditional certificate of transition with a continuing or transition IEP, pursuant to Subparagraph (i) of Paragraph (13) of
Subsection K of 6.29.1.9 NMAC.  The IEP team shall ensure that the student has current and relevant evaluations, reports or other
documentation necessary to support a smooth and effective transition to post-secondary services for a student who will graduate on one
of the three programs of study.  The school shall arrange for any necessary information to be provided at no cost to the students or
parents.  The school shall submit a list of students who will receive the diploma through a career readiness or ability program of study
to the local superintendent or charter school administrator, using the students' identification numbers.  This list shall be totaled and
submitted to the local school board or governing body of a charter school.  This information shall be treated as confidential in
accordance with the FERPA.
                                                (o)           Students eligible for special education services are entitled to a FAPE through age 21.  If a
student turns 22 during the school year, the student shall be allowed to complete the school year.  If a student becomes 22 prior to the
first day of the school year, the student is no longer eligible to receive special education services.
                                                (p)           The receipt of a diploma terminates the service eligibility of students with special education
needs.
                                                (q)           All diplomas awarded by a school district or charter school shall be identical in appearance,
content and effect, except that symbols or notations may be added to individual students' diplomas to reflect official school honors or
awards earned by students.
                                (14)         Future changes in graduation requirements.  Refer to 6.29.1.13 NMAC.
                L.            Statewide accountability program.
                                (1)           Educational accountability.  The local board of education or charter school governing body and the
district superintendent or charter school administrator are responsible for providing educational services that support student learning. 
Educational accountability has two mechanisms and three indicators which impact the approval of the district's budget and
accreditation status.  The accountability mechanisms are accreditation and the program/budget review process.  These two mechanisms
shall align directly with the district or charter school's EPSS.  The indicators are community representation, local accountability
indicators and statewide accountability indicators.
                                (2)           Accountability mechanisms.
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                                                (a)           Accreditation.  Accreditation will be conducted in accordance with Subsection F of Section 22-
2-2 NMSA 1978.  Verification of the district or charter school's EPSS and student progress will occur on a regular basis.  State and
federal regulations which fall within the scope of accreditation will also be monitored.
                                                (b)           Program/budget review and approval.  The program/budget review and approval process,
including assessment and evaluation, occurs annually.  Its purpose is to link the district or charter school's program needs directly with
budgetary resources.  In order for a district or charter school to obtain an approved budget, the district shall:
                                                                (i)            document the local board or charter school governing body's determination of needs
as defined in its EPSS (Section 22-8-18 NMSA 1978);
                                                                (ii)           document minimum budget requirements (Section 22-8-9 NMSA 1978);
                                                                (iii)         document parent involvement in budget preparation (Section 22-8-11 NMSA 1978);
                                                                (iv)          complete the annual program/budget questionnaire; and
                                                                (v)           comply with requirements specified in Section 22-8-5 NMSA 1978.
                                (3)           Accountability indicators.
                                                (a)           Community representation.  Community representatives shall be involved in the budget
preparation process, the EPSS process, the EPSS evaluation (including the establishment of local student performance indicators) and
the accreditation process.  Community representatives include parents, students and other community members who reflect the
composition of the student population.  Evidence shall be provided to verify different forms of representation.
                                                (b)           Local student performance indicators.  Local student performance indicators shall:
                                                                (i)            be identified by the local school district or charter school in conjunction with
students, parents, community members and businesses;
                                                                (ii)           be part of the local EPSS evaluation;
                                                                (iii)         measure and demonstrate student progress toward the New Mexico content standards
with benchmarks and performance standards;
                                                                (iv)          demonstrate student progress toward identified EPSS goals/focus areas (performance
indicators);
                                                                (v)           be included as an integral part of the accreditation and program/budget review
processes; and
                                                                (vi)          use any other indicators the district or charter school shall choose for its students.
                                                (c)           Statewide student performance indicators.  Statewide student performance indicators shall:
                                                                (i)            be included as an integral part of the accreditation and program/budget review
processes;
                                                                (ii)           be part of the local EPSS evaluation;
                                                                (iii)         measure and demonstrate student progress toward the New Mexico content standards
with benchmarks and performance standards;
                                                                (iv)          communicate clearly to parents and the general public the students' progress toward
meeting the goals established by the district and school, or charter school; and
                                                                (v)           describe performance levels across the grade levels and across the curriculum.
                M.           Statewide student assessment system.  As stated in 22-2-8.13 NMSA 1978, students' knowledge and skills are
assessed and evaluated though the New Mexico content standards with benchmarks and performance standards, the New Mexico
standards-based assessments (SBA) and local measures.  All public schools, state educational institutions and educational programs
conducted in state institutions other than New Mexico military institute, as noted in the scope of this rule, shall participate in the
statewide student assessment system.
                                (1)           The statewide student assessment system.  All public school students, with the exceptions indicated
below, shall participate in the SBA, which includes standards-based assessments in grades 3 through 8 and grade 11 and other tests,
including short-cycle assessments in grades 9 and 10.
                                (2)           Exceptions.  Exceptions include special provisions and requirements for the assessment of English
language learners and students with IEPs.
                                                (a)           English language learners.  Students who have limited English language skills (i.e., students
who are “English language learners” as determined by the department's language assessment instrument (the New Mexico English
language proficiency assessment - NMELPA)) shall participate in the statewide testing program.  The following considerations specify
how assessment shall be conducted.
                                                                (i)            Length of enrollment in U.S. schools.  The options for participation of English
language learners in the New Mexico standards-based assessment program depend on the length of time that the student has been
enrolled in U. S. public schools.  For students who are new to U.S. schools, the following applies:  If the student has not been in the
school for a full academic year at the time of testing, the student's test results will not be included in the performance data used to
determine the AYP of the school.  Students who are enrolled for the first year in a U.S. school may receive a language exemption from
the SBA for the reading subtest only. In this situation, the student's score on the NMELPA, if available, will be substituted for the
reading subtest and will count toward the district or school's required 95 percent participation rate.  If this option is chosen for a
student, the language exemption for reading only indicator shall be completed on the SBA's student biogrid sheet.  In all other content
areas of the SBA, the student shall participate in the Spanish-language version of the assessment (if available and appropriate) or in the
English-language version with accommodations provided, if they are determined to be appropriate by the local school’s team, as
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described in (iii) of Subparagraph (a) of Paragraph (2) of Subsection M of 6.29.1.9 NMAC.  For the subtests other than reading, the test
completion status shall be student tested all sessions, and the types of accommodations that are provided, if any, shall be indicated on
the student biogrid sheet.  Students who have been in U.S. schools for less than three consecutive years shall participate in the
statewide assessment program in one of three ways:  the student may participate in the standard administration of the English-language
version of the assessment without accommodations; the student may participate in the English-language version of the assessment with
appropriate accommodations; or the student may participate in the standard administration of the Spanish-language version of the
assessment, where available and appropriate.  Locally developed portfolio assessments are not permitted, under the terms of federal
law.
                                                                (ii)           Waivers for home language assessment.  Students who have been in U.S. schools for
three or more consecutive years shall participate in the English-language version of the assessment with or without allowable
accommodations, unless a waiver request to continue the testing of the student in the home language of Spanish is approved by the
secretary.  If, after three consecutive years in U.S. schools, the district or charter school determines (on a case-by-case basis) that
academic assessments in the student's home language of Spanish would yield more accurate and reliable information about the
student's knowledge of a subject, the district or charter school may request a waiver from the secretary to continue to assess the student
in the home language of Spanish.  Approved waivers are effective for the current year only; annual waiver requests may be approved
for a maximum of two years.  The waiver request shall be submitted to the secretary for approval at least three months before the
assessment, by the district's superintendent or the charter school administrator.  The request shall take the form of a memorandum that
includes:  student name, student state identification number, school in which the student is currently enrolled, student's grade level,
student's English language proficiency scores (from the NMELPA) and date(s) of most recent NMELPA administration, an indication
of whether this is the first or second waiver request for the student, the reason or justification for the waiver request, and names of the
school team members involved in the decision to request the waiver.
                                                                (iii)         Accommodations.  Districts and charter schools shall provide accommodations to
English language learners after consideration of their appropriateness for the individual student.  To determine the appropriateness of
allowing accommodations, the district or charter school shall consider the student's level of proficiency in all domains of language
(listening, speaking, reading, writing and comprehension) and the nature of the school's instructional program.  The district or charter
school shall ensure that students do not receive accommodations without current justification supported by data.  District and school
staff may obtain the technical assistance on procedures for accommodations from the department's district test coordinator's manual or
from the department.  Each school shall utilize a team to review individual student progress in order to determine accommodations. 
For students being served on an individualized education program (IEP) or Section 504 Plan, those teams (IEP or Section 504) will
respectively determine appropriate test accommodations.  For all other students, the school may use its student assistance team (SAT)
or form another school-based team for this purpose, but the team shall be comprised of at least three school staff, including staff who
are familiar with the student's abilities and language needs, standardized test procedures and valid ELL test accommodations. Team
members may include:  the student's bilingual multicultural education- or TESOL-endorsed teacher, the bilingual multicultural
education program coordinator, the student's other teacher(s), administrators or school test coordinators, or the school counselor.  The
student's parent or guardian, the student and other staff members may be also included, as appropriate.  The team shall base its
decisions about appropriate accommodations on the following:  annual review of the student's progress in attaining English proficiency,
student's current English language proficiency, including the student's experience and time in U. S. schools, student's expected date for
exiting English language learner accommodations, student's familiarity with the accommodation under consideration, the primary
language of instruction used in the content area to be assessed and the length of time that the student has received instruction in that
language, and the student's grade level.  Written documentation of accommodation decisions made by the team shall be stored in the
student's cumulative file and shall be reported to the department's bureau of assessment and evaluation.
                                                (b)           Students with IEPs.  Students with IEPs who receive special education and related services
shall participate in all statewide and district-wide assessments of student achievement or in state-approved alternate assessments. 
Pursuant to Subsection E of 6.31.2.11 NMAC, 34 CFR 300.320 (a)(2)(ii) and 34 CFR 300.320(a)(6), the IEPs for such students shall
specify which assessments each student will participate in and what, if any, accommodations or modifications in administration are
needed to enable the student to participate.  The IEPs for students who will not participate in a particular statewide or district-wide
assessment shall meet state-approved criteria, methods and instruments.
                                                (c)           Waiver of the eleventh grade SBA (graduation requirement assessment).
                                                                (i)            With the approval of the local board of education or charter school governing body,
the local superintendent or charter school administrator may request written approval from the secretary to award a diploma to a
student who has not passed the eleventh grade SBA.  The district or charter school shall document student attainment of required
competencies through an alternative assessment procedure and shall submit such a request using the department's eleventh grade SBA
waiver request form. This form shall include: name of superintendent; district/school; mailing address; phone; fax; email address; name
of a secondary contact person including the same information; date of submission; statement of applicable district or charter school
policy, list of students for whom the waiver request is being made including:  student name, school, date of board approval, and
statement of whether or not competencies are documented through an alternative assessment; and rationale for request.
                                                                (ii)           With appropriate documentation, a passing score on another state's graduation
requirement assessment shall substitute for the eleventh grade SBA.
                N.            Indigent identification and guidelines.
                                (1)           A student who has been deemed eligible for free or reduced-price school meals, or a student who has
been identified by the children, youth and families department as being in the custody of the state, shall be deemed indigent for the
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purposes of remediation programs and damage of instructional materials, as discussed in Sections 22-2C-6 and 22-15-10 NMSA 1978.
                                (2)           A parent or guardian of a student who has not applied for free or reduced-price school meals shall be
notified in writing by the local school board or governing body of a charter school of the availability of remediation at no charge upon
an eligibility determination for free or reduced-price school meals.
                O.            Emergency drills and practiced evacuations.
                                (1)           Emergency drills shall be conducted in each public school and private school in the state, as follows:
                                                (a)           at least once per week during the first four weeks of the school year, and at least once per
month during the remainder of the school year;
                                                (b)           two of these drills shall be shelter-in-place drills;
                                                (c)           one of these drills shall be an evacuation drill;
                                                (d)           nine of these drills shall be fire drills, with one fire drill required each week during the first
four weeks of school;
                                                (e)           in locations where a fire department is maintained, a member of the fire department shall be
requested to be in attendance during the emergency drills for the purpose of giving instruction and constructive criticism;
                                                (f)            it shall be the responsibility of the person in charge of a school to carry out the provisions
related to emergency drills.
                                (2)           Requirements to comply and penalties for non-compliance:
                                                (a)           It shall be the responsibility of the superintendent of a school district, a charter school
administrator or private school counterpart(s) to ensure that each school under the person's authority follows the requirements set forth
in Subsection O of 6.29.1.9 NMAC.
                                                (b)           In the event that the person responsible for complying with Subsection O of 6.29.1.9 NMAC
fails or refuses to comply with this subsection, the department may, in the case of a public school, take any action designed to ensure
prompt corrective action or future compliance, including reporting the non-compliance to either the state fire marshal or to a local fire
department.  In the case of a private school, the department will report the non-compliance to either the state fire marshal or to a local
fire department and may consider adverse licensure action.
                                                (c)           Failure or refusal to comply with the requirements in Subsection O of 6.29.1.9 NMAC for
holding emergency drills shall constitute grounds to suspend or revoke the license of the person responsible for compliance.  The due
process procedures under the Uniform Licensing Act (Sections 61-1-1 through 61-1-31 NMSA 1978) shall apply.
                P.            School facilities and grounds.  Pursuant to Subsection C of 6.29.1.9 NMAC (Duties of the Superintendent);
Subsection D of 6.12.6.8 NMAC (School District Wellness Policy); and 6.19.3 NMAC (Unsafe School Choice Option), each school
district or charter school shall ensure that all buildings, facilities and grounds provide a safe and orderly environment for public use;
i.e., that they shall be:
                                (1)           safe, healthy, orderly, clean and in good repair;
                                (2)           in compliance with the Americans with Disabilities Act-Part III and state fire marshal regulations,
Sections 59A-52-1 through 59A-52-25 NMSA 1978;
                                (3)           safe for conducting experiments and school projects in all school laboratories and shops, as established in
written school safety procedures which are reviewed annually; these procedures include, but are not limited to:
                                                (a)           personal protective equipment;
                                                (b)           adequate ventilation and electrical circuitry;
                                                (c)           material safety data sheets;
                                                (d)           body and eye washes; and
                                                (e)           training appropriate for each teaching situation;
                                (4)           the maximum number of occupants in a laboratory or shop teaching space shall be based on the
following:
                                                (a)           the number of work stations;
                                                (b)           the building and fire safety codes;
                                                (c)           the design of the laboratory or shop teaching facility;
                                                (d)           appropriate supervision and the special needs of students; and
                                                (e)           all applicable OSHA regulations;
                                (5)           appropriate procedures for the storing, handling and removal of toxic or dangerous substances shall be
established and implemented; all school programs (including those areas noted above and custodial areas, art room, library and
cafeteria) shall comply with standard safety practices and all applicable state and federal regulations;
                                (6)           use of pesticides by districts and charter schools will be governed by the following standards:
                                                (a)           Definitions as used in this section:
                                                                (i)            “Pesticide” means any substance or mixture of substances intended for preventing,
destroying, repelling or mitigating any pest.
                                                                (ii)           “Pest” means any living organism injurious to other living organisms, except
humans, viruses, bacteria or other microorganisms in or on other living organisms other than plants, which is declared to be a pest
pursuant to the Pesticide Control Act, Sections 76-4-1 through 76-4-39 NMSA 1978.
                                                (b)           Districts and charter schools will develop procedures for the implementation of pest
management with consideration for reducing the possible impact of pesticide use on human health and the environment, including
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people with special sensitivities to pesticides.  Procedures will include, but are not limited to, the following:
                                                                (i)            No pesticide may be applied to public school property and no pest control device, as
defined in the New Mexico Pesticide Control Act, may be used on public school property except those pesticides and devices currently
registered for legal use in the state by the New Mexico department of agriculture.
                                                                (ii)           No pesticide may be applied to public school property except by those persons
certified in the applicable category and currently licensed by the New Mexico department of agriculture or by employees under their
direct supervision.
                                                                (iii)         Pesticides will only be applied in or on the outside of school buildings when a pest is
present, and will not be applied on a regular or calendar basis unless it is to treat an infestation and is a part of a pest management
system being implemented to address a particular target pest.  A pest is considered to be present when it is observed directly or can
reasonably be expected to be present based on finding evidence, such as droppings, body parts, or damage that is typically done by the
pest.  This section of the regulation does not apply to pre-construction termite treatments or the use of outdoor herbicides.
                                                                (iv)          Pesticides that are applied in a liquid, aerosolized or gaseous form through spraying,
aerosol cans, bombs, fumigation or injections into the ground, foundation or plants will not be applied on public school property when
students, staff or visitors are present, or may reasonably be expected to be present within 6 hours of the application.  In emergency
cases, where a pest infestation threatens the health or safety of the occupants of public school property, and which requires the
immediate application of a pesticide to remediate, students, staff and other school occupants will be removed from the treatment area
prior to the application.  Small amounts of gel or liquid pesticides applied to cracks and crevices or baits used to treat pest infestation
are exempt from this section.
                                                                (v)           At the beginning of each year, and when new students register, schools will develop a
list of parents and guardians who wish to be notified prior to pesticide application during the school year.  These parents/guardians will
be notified in writing prior to pesticide application.  General notification of anticipated pesticide applications will occur by posting or
dissemination of notices, by oral communication or other means of communication.  In emergency cases where a pest infestation
threatens the health or safety of the occupants of public school property, no pre-notification is required.  Immediately following the
application of a pesticide in emergency cases, signs will be posted indicating an application was made.
                                                                (vi)          Written records of pesticide applications will be kept for three years at each school
site and be available upon request to parents, guardians, students, teachers and staff.
                                                                (vii)        If any part of Paragraph (6) of Subsection P of 6.29.1.9 NMAC is found to be in
conflict with the provisions of the Pesticide Control Act, the remainder of the regulation will remain in full force and effect.
                Q.            School district budgeting.  Section 22-8-4 NMSA 1978 requires the department to prescribe forms for, supervise
and control the preparation of all budgets of all public schools and school districts, and to compile accurate information concerning
public school finance and administration.  Sections 22-8-5 through 22-8-12.1 NMSA 1978 set out specific budget preparation and
submission requirements for the department, public schools and public school districts.  Regulations governing budgeting and
accounting for New Mexico public schools and school districts are set out in 6.20.2 NMAC.
                R.            Final course and other student grade changes.  Any changes to students' course or other grades shall be governed by
the state rule, “Final Course and Other Student Grade Changes” (6.30.10 NMAC).
[6.29.1.9 NMAC - Rp, 6.30.2.10 NMAC, 6-30-2009; A, 02-12-2010; A, 10-31-2011; A, 02/28/2017; A, 07/25/2017]
 
6.29.1.10               WAIVERS:
                A.            To obtain a waiver from the department for procedural or program requirements, a district superintendent or the
administrator of a state-chartered charter school shall submit a request to the secretary, in the manner required by the department, with
justification for the change.  The request and the response shall be kept on file by the district or charter school and the department, and
these records shall be available for review by the public.
                B.            The secretary may waive a graduation requirement for a student based upon the written request of the
superintendent or the administrator of a state-chartered charter school, using the department’s graduation waiver request form. This
form shall include: name of superintendent; district/school; mailing address; phone; fax; email address; name of a secondary contact
person including the same information; date of submission; local board policy requirement and approval, if required; date of board
approval; statement of applicable district or charter school policy and rationale for request.
                C.            No other waivers of provisions of the Public School Code shall be permitted unless authorized by law.
[6.29.1.10 NMAC - N, 6-30-2009]
 
6.29.1.11               PROGRAM REQUIREMENTS:
                A.            Curriculum.
                                (1)           Local curricula shall be aligned with the applicable New Mexico content standards with benchmarks and
performance standards.  In accordance with Section 22-13-1.6 NMSA 1978, each school district shall align its curricula to meet the
state standards for each grade level and subject area so that students who transfer between public schools within the school district
receive the same educational opportunity within the same grade or subject area.  Each school district's aligned grade level and subject
area curricula shall be in place for mathematics by the 2009-2009 school year.
                                (2)           Adopted instructional materials shall support the aligned local curricula.  The state standards revision
cycle, the local curriculum cycle and the instructional materials cycle shall be aligned and sequenced to provide standards-based
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curricula that are supported by aligned instructional materials.  At the completion of each standards revision cycle, the standards-based
state assessment program shall be reviewed to determine the need for realignment.
                                (3)           All courses offered for credit shall have written, delivered, assessed and sequential curriculum.
                                (4)           Written and delivered curricula shall be congruent, state what students should know and be able to do,
and include an assessment process.
                                (5)           The curricula shall be assessed as part of the EPSS process.
                                (6)           The curricula shall support the EPSS.
                B.            Subject areas.  The district or charter school shall be in compliance with subject area requirements as specified in
Section 22-13-1 NMSA 1978.
                                (1)           The department shall require instruction in specific subject areas as provided in Paragraphs (2) through
(7) of Subsection B of 6.29.1.11 NMAC.  Any public school or school district failing to meet these minimum requirements shall not be
accredited by the department.
                                (2)           All kindergarten through third grade classes shall provide daily instruction in reading and language arts
skills, including phonemic awareness, phonics and comprehension; and in mathematics.  Students in kindergarten and first grades shall
be screened and monitored for progress in reading and language arts skills, and students in second grade shall take diagnostic tests on
reading and language arts skills.
                                (3)           All first, second and third grade classes shall provide instruction in art, music and a language other than
English, and instruction that meets content standards, benchmarks and performance standards shall be provided in science, social
studies, physical education and health education.
                                (4)           In fourth through eighth grades, instruction that meets academic content and performance standards shall
be provided in the following subject areas:
                                                (a)           reading and language arts skills, with an emphasis on writing and editing for at least one year
and an emphasis on grammar and writing for at least one year;
                                                (b)           mathematics;
                                                (c)           a language other than English;
                                                (d)           communication skills;
                                                (e)           science;
                                                (f)            art;
                                                (g)           music;
                                                (h)           social studies;
                                                (i)            New Mexico history;
                                                (j)            United States history;
                                                (k)           geography;
                                                (l)            physical education; and
                                                (m)          health education.
                                (5)           In eighth grade, algebra I shall be offered in regular classroom settings, through online courses or
agreements with high schools.
                                (6)           In fourth through eighth grades, school districts and charter schools shall offer electives that contribute to
academic growth and skill development, and provide career and technical education.
                                (7)           In ninth through twelfth grades, instruction that meets academic content and performance standards shall
be provided in health education, including:
                                                (a)           age appropriate sexual abuse and assault awareness and prevention training that meets
department standards developed in consultation with the federal centers for disease control and prevention that are based on evidence-
based methods that have proved to be effective;
                                                (b)           lifesaving skills training that follows nationally recognized guidelines for hands-on,
compression only, psychomotor skills (skills that use hands-on practice to support cognitive learning) cardiopulmonary resuscitation
training including:
                                                                (i)            use of a course curriculum, which allows for demonstration of competency in
performing cardiopulmonary resuscitation and associated skills;
                                                                (ii)           training that conforms to the most recent, national, evidence-based guidelines
established by the American heart association, the American red cross, or another nationally recognized, NM public education
department-approved non-profit organization;
                                                                (iii)         training to recognize the signs of a heart attack;
                                                                (iv)          training on use of an automated external defibrillator; and
                                                                (v)           training on how to perform the Heimlich maneuver for choking victims;
                                                (c)           lifesaving skills training that may use the following instructors if qualified to teach hands-on
psychomotor skills cardiopulmonary resuscitation training:
                                                                (i)            school nurses;
                                                                (ii)           health teachers;
                                                                (iii)         athletic department personnel as instructors; and
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                                                                (iv)          any qualified volunteers, as defined by 6.50.18.8 NMAC, providing training at no
cost to the school district that the school district determines to be eligible to offer instruction as prescribed in Subparagraph (b) of
Paragraph (7) of Subsection B of 6.29.1.11 NMAC including, but not limited to, emergency medical technicians, paramedics, police
officers, firefighters, representatives of the American heart association or the American red cross, or other similarly qualified
individuals;
                                                (d)           training and instructional materials related to Subparagraph (b) of Paragraph (7) of Subsection
B of 6.29.1.11 NMAC in both English and Spanish to include:
                                                                (i)            materials, equipment and services that are needed as part of the instruction obtained
on loan from state-recognized organizations, such as the New Mexico heart institute; and
                                                                (ii)           materials, equipment and services received by schools as in-kind donations; and
                                                (e)           combined instruction, whereby school districts and charter schools may work with other school
districts and charter schools to provide the training or with a regional education cooperative to provide or facilitate the training.
                                (8)           The requirements as prescribed in Subparagraph (b) of Paragraph (7) of Subsection B of 6.29.1.11
NMAC for health education shall not be required for students in grades nine through 12 who are enrolled in a virtual charter school.
                                (9)           A school district or charter school may submit a waiver request to the department for the requirement as
prescribed in Subparagraph (b) of Paragraph (7) of Subsection B of 6.29.1.11 NMAC for health education for a student receiving
special education supports and services pursuant to the IDEA or Section 504 of the federal Rehabilitation Act in grades nine through 12
with a disability as documented through an individualized education program (IEP) if the requirement as prescribed in Subparagraph
(b) of Paragraph (7) of Subsection B of 6.29.1.11 NMAC cannot be reasonably met with accommodations for a given student.
                                (10)         In every grade, inquiry-based laboratory components are at the core of the science program, and shall be
woven into every lesson and concept strand.  For required science units in grades nine through twelve, “laboratory component” means
an experience in the laboratory, classroom or the field that provides students with opportunities to interact directly with natural
phenomena or with data collected by others using tools, materials, data collection techniques and models.  Throughout the process,
students shall have opportunities to design investigations, engage in scientific reasoning, manipulate equipment, record data, analyze
results and discuss their findings.  The laboratory component comprises at least 40 per cent of the unit's instructional time. All science
classes that include dissection activities as part of the curriculum shall provide virtual dissection techniques as alternative activities for
any student who is opposed to real dissections for ethical, moral, cultural or religious reasons.  Alternative techniques shall
approximate the experience of real dissection activities as closely and appropriately as possible.  A virtual dissection technique means
carrying out dissection activities using computer two-dimensional or three-dimensional simulations, videotape or videodisk
simulations, take-apart anatomical models, photographs or anatomical atlases.
                C.            Bilingual multicultural education.  Bilingual multicultural education shall be provided to meet the identified
educational and linguistic needs of linguistically and culturally different students, including Native American children, and other
students who may wish to participate, in grades K-12, with priority to be given to programs in grades K-3.  These programs shall:
                                (1)           provide services in accordance with the Bilingual Multicultural Act (Sections 22-23-1 through 6 NMSA
1978) and the Bilingual Education Regulation (Sections 6.32.2.7 through 6.32.2.11 NMAC);
                                (2)           be implemented in accordance with the identified needs of qualifying culturally and linguistically
different students and ensure equal educational opportunities;
                                (3)           be assessed as part of the EPSS process; and
                                (4)           support the local curriculum and EPSS.
                D.            Career and technical education (CTE).  Career and technical education programs for both elementary and
secondary levels shall:
                                (1)           be in accordance with Section 22-14-1 through 22-14-30 NMSA 1978 and the Carl Perkins Act;
                                (2)           provide exploratory and skill development program offerings;
                                (3)           ensure students' mastery of the New Mexico career and technical education content standards with
benchmarks and performance standards;
                                (4)           include competency-based applied learning;
                                (5)           be assessed as part of the EPSS process; and
                                (6)           support the local curriculum and the EPSS.
                E.            School health.  School health programs provide opportunities for all students to develop healthy behaviors. 
Districts and charter schools shall provide or make provisions for school health programs that address the health needs of students and
staff.  Districts and charter schools shall provide the following programs:  health education, physical education, health services and
school counseling.  Additional programs may include: nutrition, staff wellness, family-school-community partnerships, healthy
environment and psychological services.  These programs shall:
                                (1)           be in accordance with Section 22-10A-34 and Section 24-5-1 through 24-5-6 NMSA 1978;
                                (2)           provide education and skill development program offerings;
                                (3)           provide community partnerships which help to achieve the goal of healthy students and staff;
                                (4)           be assessed as part of the EPSS process; and
                                (5)           support the local curriculum and EPSS.
                F.            Special education.  Special education is specially-designed instruction that is provided at no cost to parents to meet
the unique needs of a student with a disability, as defined in the IDEA regulations (34 CFR Part 300 and state special education
regulations (6.31.2 NMAC).  Special education programs shall:
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                                (1)           provide specially-designed instruction in career and technical education and travel training for students
whose IEPs require such services;
                                (2)           provide instruction to students placed on homebound services as per their IEP; and
                                (3)           provide instruction in state-supported educational programs, hospitals, institutions and other settings.  As
set forth in the state special education regulations at Paragraph (15) of Subsection C of 6.31.2.7 NMAC, special education may include
speech-language pathology services consisting of specially-designed instruction that is provided to enable a student with a disability, as
recognized under IDEA, to have access to the general curriculum and to meet the educational standards of the public agency that apply
to all children;
                                (4)           provide instruction, in accordance with Section 22-13-1 (D) NMSA 1978, for the unique needs of gifted
and talented students;
                                (5)           be assessed as part of the EPSS process; and
                                (6)           support the local curriculum and EPSS.
                G.            Supplemental programs.  Programs which supplement, but do not replace, state operational programs may include,
but are not limited to:  Title I - Improving the Academic Achievement of the Disadvantaged (NCLB); Title II - Preparing, Training and
Recruiting High Quality Teachers and Principals (NCLB); Title III - Language Instruction for Limited English Proficient and
Immigrant Students (NCLB); Title IV, Part A - Safe and Drug Free Schools and Communities (NCLB); Title V - Promoting Informed
Parental Choice and Innovative Programs (NCLB);  Title VI - Flexibility and Accountability (NCLB), Title VII - Indian, Native
Hawaiian and Alaska Native Education (NCLB), Title VIII - Impact Aid Program (NCLB), the Johnson-O'Malley Act and Individuals
with Disabilities Education Improvement Act (IDEA, 2004).  Supplemental programs shall:
                                (1)           provide services as required by federal laws and assurances, including Title VI of the Civil Rights Act of
1964 and the Equal Educational Opportunities Act (EEOA) of 1974;
                                (2)           be assessed as part of the EPSS process; and
                                (3)           support the local curriculum and EPSS.
                H.            Support services.  Districts and charter schools shall provide support service programs which strengthen the
instructional program.  Required support service programs are:  library media, school counseling and health services.  Support services
shall:
                                (1)           have a written, delivered and assessed program, K-12;
                                (2)           provide licensed staff to develop and supervise the program;
                                (3)           be assessed as part of the EPSS process; and
                                (4)           support the local curriculum and EPSS.
                I.             Technology in education.  The Technology for Education Act establishes a fund and a system for equal distribution
of funds based upon final funded student membership within each school district and charter school.  The Technology for Education
Act requires annual review and approval of each school district and charter school's educational technology plan, through which every
school district and charter school reports to the department the fiscal distributions received, expenditures made and educational
technology obtained by the district or charter school, and other related information.  As districts and charter schools develop, refine and
implement strategic long-range plans for utilizing educational technology, each plan shall:
                                (1)           be in accordance with Section 22-15A-10 NMSA 1978;
                                (2)           be assessed as part of the EPSS process; and
                                (3)           support the local curriculum and EPSS.
[6.29.1.11 NMAC - Rp, 6.30.2.11 NMAC, 6-30-2009; A, 02/28/2017]
 
6.29.1.12               SEVERABILITY:  If any part or application of this rule is held invalid by a court of competent jurisdiction, the
remainder or its application to other situations shall not be affected.
[6.29.1.12 NMAC - N, 6-30-2009]
 
6.29.1.13               FUTURE CHANGES IN LAW THAT AFFECT THIS RULE:  This rule will be periodically amended to reflect
changes in law or laws that were enacted with delayed effect provisions.
[6.29.1.13 NMAC - N, 6-30-2009; A, 10-31-2011]
 
HISTORY OF 6.29.1 NMAC:
Pre-NMAC HISTORY: The material in this part is derived from that previously filed with the State Records Center:
SDE 74-17, (Certificate No. 74-17), Minimum Educational Standards for New Mexico Schools, filed April 16, 1975.
SDE 76-9, (Certificate No. 76-9), Minimum Education Standards for New Mexico Schools, filed July 7, 1976.
SDE 78-9, Minimum Education Standards for New Mexico Schools, filed August 17, 1978.
SBE 80-4, Educational Standards for New Mexico Schools, filed September 10, 1980.
SBE 81-4, Educational Standards for New Mexico Schools, filed July 27, 1981.
SBE 82-4, Educational Standards for New Mexico Schools, Basic and Vocational Program Standards, filed November 16, 1982.
SBE Regulation No. 83-1, Educational Standards for New Mexico Schools, Basic and Vocational Program Standards, filed June 24,
1983.
SBE Regulation 84-7, Educational Standards for New Mexico Schools, Basic and Vocational Program Standards, filed August 27,
1984.
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October 21, 1985.
SBE Regulation No. 86-7, Educational Standards for New Mexico Schools, filed September 2, 1986.
SBE Regulation No. 87-8, Educational Standards for New Mexico Schools, filed February 2, 1988.
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TITLE 6               PRIMARY AND SECONDARY EDUCATION
CHAPTER 31     SPECIAL EDUCATION
PART 2                 CHILDREN WITH DISABILITIES/GIFTED CHILDREN
 
6.31.2.1                 ISSUING AGENCY:  Public Education Department, hereinafter the department
[6.31.2.1 NMAC - Rp, 6.31.2.1 NMAC, 7/14/2020]
 
6.31.2.2                 SCOPE:  The requirements of these rules are binding on each New Mexico public agency that has direct or
delegated authority to provide special education and related services, regardless of whether that public agency is receiving funds under
the federal Individuals with Disabilities Education Improvement Act of 2004 and regardless of whether it provides special education
and related services directly, by contract, or through other arrangements such as referrals by the public agency to private schools or
facilities.  Each public agency is responsible for ensuring that all rights and protections under these rules are afforded to children
referred to or placed in private schools or facilities, including residential treatment centers, day treatment centers, hospitals, or mental
health institutions by that public agency.
[6.31.2.2 NMAC - Rp, 6.31.2.2 NMAC, 7/14/2020]
 
6.31.2.3                 STATUTORY AUTHORITY:  This rule is being promulgated pursuant to Sections 22-2-1, 22-2-2, 22-13-5 and
22-13-6.1 NMSA 1978.
[6.31.2.3 NMAC - Rp, 6.31.2.3 NMAC, 7/14/2020]
 
6.31.2.4                 DURATION:  Permanent.
[6.31.2.4 NMAC - Rp, 6.31.2.4 NMAC, 7/14/2020]
 
6.31.2.5                 EFFECTIVE DATE:  July 1, 2020, unless a later date is specified at the end of a section.
[6.31.2.5 NMAC - Rp, 6.31.2.5 NMAC, 7/14/2020]
 
6.31.2.6                 OBJECTIVE:  The following rule is promulgated to assist New Mexico public agencies in appropriately
identifying and providing educational services for children with disabilities and gifted children.  The purposes of this rule are to ensure
that all children with disabilities have available a free appropriate public education which includes special education and related
services to meet their unique needs; to ensure that the rights of children with disabilities and gifted children and their parents are
protected;  to assist public agencies to provide for the education of all children with disabilities and gifted children; and to evaluate and
ensure the effectiveness of efforts to educate those children.
[6.31.2.6 NMAC - Rp, 6.31.2.6 NMAC, 7/14/2020]
 
6.31.2.7                 DEFINITIONS:
                A.            Terms defined by federal laws and rules.  All terms defined in the following federal laws and rules and any other
federally defined terms that are incorporated there by reference are incorporated here for purposes of these rules.
                                (1)           The federal Individuals with Disabilities Education Improvement Act of 2004 (IDEA), 20 USC Sec. 1400
et seq.
                                (2)           The IDEA rules, 34 CFR Parts 300 and 301.
                                (3)           Pursuant to the paperwork reduction provisions of IDEA, 20 USC Sec. 1408, all definitions, with the
exception of those found in Subsection B of 6.31.2.7 NMAC, contained in IDEA Parts 300 and 301 at 34 CFR Secs. 300.1 through
300.45, will be adopted by reference.
                B.            The following terms shall have the following meanings for purposes of these rules.
                                (1)           “CFR” means the code of federal regulations, including future amendments.
                                (2)           “Child with a disability” means a child who meets all requirements of 34 CFR Sec. 300.8 and:
                                                (a)           is age three through 21 or who will turn age three at any time during the school year;
                                                (b)           has been evaluated in accordance with 34 CFR Secs. 300.304 through 300.311 and any
additional requirements of these or other department rules and standards and as having one or more of the disabilities specified in 34
CFR Sec. 300.8 including an intellectual disability; a hearing impairment, including deafness, speech or language impairment; a visual
impairment, including blindness; emotional disturbance; orthopedic impairment; autism; traumatic brain injury; other health
impairment; a specific learning disability; deaf-blindness; or being developmentally delayed as defined in Paragraph (4) of Subsection
B of 6.31.2.7 NMAC; and who has not received a high school diploma; and
                                                (c)           at the discretion of each local educational agency and subject to the additional requirements of
Paragraph (2) of Subsection F of 6.31.2.10 NMAC, may include a child age three through nine who is evaluated as being
developmentally delayed and who, because of that condition, needs special education and related services.
                                (3)           “Developmentally delayed” means a child age three through nine or who will turn age three at any time
during the school year with documented delays in development which are at least two standard deviations below the mean on a
standardized test instrument or thirty percent below chronological age and who in the professional judgment of the IEP team and one or
more qualified evaluators needs special education and related services in at least one of the following areas: communication
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development, cognitive development, physical development, social or emotional development, or adaptive development.  Use of the
developmentally delayed option by individual local educational agencies is subject to the further requirements of Paragraph (2) of
Subsection F of 6.31.2.10 NMAC.  Local educational agencies shall use appropriate diagnostic instruments and procedures to ensure
that the child qualifies as a child with a developmental delay in accordance with the definition in this paragraph.
                                (4)           “Dual discrepancy” means the child does not achieve adequately for the child's age or to meet grade-
level standards established in New Mexico standards for excellence, 6.29.1 through 6.29.17 NMAC; and
                                                (a)           does not make sufficient progress to meet age or grade-level standards; or
                                                (b)           exhibits a pattern of strengths and weaknesses in performance, achievement, or both, relative to
age, grade level standards, or intellectual development.
                                (5)           "Dyslexia" means a condition of neurological origin that is characterized by difficulty with accurate or
fluent word recognition and by poor spelling and decoding abilities, which characteristics typically result from a deficit in the
phonological component of language that is often unexpected in relation to other cognitive abilities and the provision of effective
classroom instruction and may result in problems in reading comprehension and reduced reading experience that may impede the
growth of vocabulary and background knowledge.
                                (6)           The “educational jurisdiction” of a public agency includes the geographic area, age range, and all
facilities including residential treatment centers, day treatment centers, hospitals, mental health institutions, juvenile justice facilities,
state supported schools, or programs within which the public agency is obligated under state laws, rules, or by enforceable agreements
including joint powers agreements (JPAs) or memoranda of understanding (MOUs) to provide educational services for children with
disabilities.  In situations such as transitions, transfers, and special placements, the educational jurisdiction of two or more public
agencies may overlap and result in a shared obligation to ensure that a particular child receives all the services to which the child is
entitled.
                                (7)           A “free appropriate public education” or “FAPE” means special education and related services which
meet all requirements of 34 CFR Sec. 300.17 and which, pursuant to 34 CFR Sec. 300.17(b), meet all applicable department rules and
standards, including but not limited to these rules; the New Mexico standards for excellence; and department rules governing school
personnel preparation, licensure, and performance; student rights and responsibilities; and student transportation.
                                (8)           The “general education curriculum,” pursuant to 34 CFR Sec. 300.320, means the same curriculum
that a public agency offers for nondisabled children.  For New Mexico public agencies whose non-special education programs are
subject to department rules, the general curriculum includes the content standards, benchmarks, and all other applicable requirements
of the New Mexico standards for excellence and any other department rules defining curricular requirements.
                                (9)           “LEA” means a local educational agency as defined in 34 CFR Sec. 300.28.
                                (10)         “Individualized education program” or “IEP” means a written statement for a child with a disability
that is developed, reviewed, and revised in accordance with 34 CFR Secs. 300.320 through 300.324.
                                (11)         “IEP team” means, pursuant to 34 CFR Sec. 300.321, the public agency shall ensure that the IEP team
for each child with a disability includes:
                                                (a)           the parents of the child;
                                                (b)           not less than one regular education teacher of the child (if the child is, or may be, participating
in the regular education environment);
                                                (c)           not less than one special education teacher of the child, or where appropriate, not less than one
special education provider of the child;
                                                (d)           a representative of the public agency who:
                                                                (i)            is qualified to provide, or supervise the provision of, specially designed instruction to
meet the unique needs of children with disabilities;
                                                                (ii)           is knowledgeable about the general education curriculum; and
                                                                (iii)         is knowledgeable about the availability of resources of the public agency;
                                                (e)           an individual who can interpret the instructional implications of evaluation results, who may be
a member of the team described in Subparagraphs (b) through (e) of Paragraph (11) of Subsection B of 6.31.2.7 NMAC;
                                                (f)            at the discretion of the parent or public agency, other individuals who have knowledge or
special expertise regarding the child, including related services personnel as appropriate; and
                                                (g)           whenever appropriate, the child with a disability.
                                (12)         “Individuals with Disabilities Education Improvement Act” or “IDEA” means the federal
Individuals with Disabilities Education Improvement Act of 2004, 20 USC Secs. 1401 et seq., including future amendments.
                                (13)         “NMAC” means the New Mexico administrative code, including future amendments.
                                (14)         “NMSA 1978” means the 1978 compilation of New Mexico statutes annotated, including future
amendments.
                                (15)         “Parent” includes, in addition to the persons specified in 34 CFR Sec. 300.30, a child with a disability
who has reached age 18 and for whom there is no court-appointed general guardian, limited guardian, or other court-appointed person
who has legal custody or has otherwise been authorized by a court to make educational decisions on the child’s behalf as provided in
Subsection K of 6.31.2.13 NMAC.  Pursuant to 34 CFR Sec. 300.519 and department policy, a foster parent of a child with a disability
may act as a parent under Part B of IDEA if: (i) the foster parent or the state children, youth, and families department (CYFD) provides
appropriate documentation to establish that CYFD has legal custody and has designated the person in question as the child’s foster
parent; and (ii) the foster parent is willing to make the educational decisions required of parents under IDEA, and has no interest that
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would conflict with the interests of the child.  A foster parent who does not qualify under the requirements but who meets all
requirements for a surrogate parent under 34 CFR Sec. 300.519 may be appointed as a surrogate if the public agency responsible for
making the appointment deems such action appropriate.
                                (16)         “Public agency” means the state educational agency, local educational agencies (LEAs), educational
services agencies (ESAs), or nonprofit public charter schools that are not otherwise included as LEAs or ESAs and are not a school of
an LEA or ESA and any other political subdivisions of the state that are responsible for providing education to children with
disabilities pursuant to 34 CFR Sec. 300.33.
                                (17)         “Puente para los ninos fund” means  a risk pool fund in New Mexico  to support high cost students
with disabilities identified by LEAs pursuant to 34 CFR Sec. 300.704(c)(3)(i).
                                (18)         “SAT” means the student assistance team, which is a school-based group of people whose purpose is to
provide additional educational support to students who are experiencing difficulties that are preventing them from benefiting from
general education.
                                (19)         “SED” means the special education division of the department.
                                (20)         “Special education” means specially designed instruction, at no cost to the parents, to meet the unique
needs of a child with a disability, including instruction conducted in the classroom, in the home, in hospitals and institutions, and in
other settings; and instruction in physical education.
                                                (a)           As authorized by 34 CFR Secs. 300.8(a)(2)(ii) and 300.39(a)(2)(i), �special education” in New
Mexico may include speech-language pathology services.
                                                (b)           Speech-language pathology services shall meet the following standards to be considered
special education:
                                                                (i)            the service is provided to a child who has received appropriate tier I universal
screening under Subsection D of 6.29.1.9 NMAC as it may be amended from time to time, before being properly evaluated under 34
CFR Secs. 300.301 through300.306 and Subsection D of 6.31.2.10 NMAC;
                                                                (ii)           the IEP team that makes the eligibility determination finds that the child has a
communication disorder, such as stuttering, impaired articulation, a language impairment, or a voice impairment, that adversely affects
a child's educational performance;
                                                                (iii)         the speech language pathology service consists of specially designed instruction that
is provided to enable the child to have access to the general curriculum and meet the educational standards of the public agency that
apply to all children; and
                                                                (iv)          the service is provided at no cost to the parents under a properly developed IEP that
meets the requirements of Subsection B of 6.31.2.11 NMAC.
                                                (c)           If all of the standards are met, the service shall be considered as special education rather than a
related service.
                                                (d)           Student/staff caseloads for special education shall meet the requirements of Paragraphs (1) and
(2) of Subsection H of 6.29.1.9 NMAC.
                                (21)         A “state-supported educational program” means a publicly-funded program that:
                                                (a)           provides special education and related services to children with disabilities who come within
the program’s educational jurisdiction;
                                                (b)           is operated by, or under contractual arrangements for, a state school, state educational
institution, other state institution, state hospital, or state agency; and
                                                (c)           is primarily funded through direct legislative appropriations or other direct state support to a
public agency other than a local school district.
                                (22)         “USC” means the United States code, including future amendments.
                C.            Definitions related to dispute resolution.  The following terms are listed in the order that reflects a continuum of
dispute resolution options and shall have the following meanings for the purposes of these rules.
                                (1)           “Facilitated IEP meeting” or “FIEP meeting” or “FIEP” means an IEP meeting that utilizes an
independent, state-approved, state-funded, trained facilitator as an IEP facilitator to assist the IEP team to communicate openly and
effectively, in order to resolve conflicts related to a student's IEP.
                                (2)           “Mediation” means a meeting or series of meetings that utilizes an independent, state-approved, state-
funded, trained mediator to assist parties to reconcile disputed matters related to a student's IEP or other educational, non-IEP-related
issues.
                D.            The definitions in Subsection D of 6.31.2.7 NMAC apply only to 6.31.2.12 NMAC.
                                (1)           “Creativity/divergent thinking” means outstanding performance on a test of creativity/divergent
thinking or in creativity/divergent thinking as documented by information from other sources as specified in Paragraph (2) of
Subsection C of 6.31.2.12 NMAC.
                                (2)           “Gifted child” means a school-age person as defined in Subsection D of Section 22-13-6 NMSA 1978
whose intellectual ability paired with subject matter aptitude/achievement, creativity/divergent thinking, or problem-solving/critical
thinking meets the eligibility criteria in 6.31.2.12 NMAC and for whom a properly constituted IEP team determines that services are
required to meet the child’s educational needs.
                                (3)           “Intellectual ability” means a score two standard deviations above the mean as defined by the test
author on a properly administered intelligence measure.  The test administrator shall also consider the standard error of measure (SEM)
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in the determination of whether or not criteria have been met in this area.
                                (4)           “Problem-solving/critical thinking” means an outstanding performance on a test of problem-
solving/critical thinking or in problem-solving/critical thinking as documented by information from other sources as specified in
Subparagraph (b) of Paragraph (2) of Subsection B of 6.31.2.12 NMAC.
                                (5)           “Subject matter aptitude/achievement” means superior academic performance on a total subject area
score on a standardized measure or as documented by information from other sources as specified in Paragraph (2) of Subsection C of
6.31.2.12 NMAC.
                E.            The definitions in Subsection E of 6.31.2.7 NMAC apply only to Subsection I of 6.31.2.13 NMAC.
                                (1)           "Expedited hearing" means a hearing that is available on request by a parent or a public agency under
34 CFR Sec. 300.532(c) and is subject to the requirements of 34 CFR Sec. 300.532(c).
                                (2)           "Gifted services" means services to gifted children as defined in Subsection A of 6.31.2.12 NMAC.
                                (3)           "Transmit" means to mail, send by electronic mail (email) or telecopier (facsimile machine), or hand
deliver a written notice or other document and obtain written proof of delivery by one of the following means:
                                                (a)           an email system's confirmation of a completed transmission to an email address that is shown
to be valid for the individual to whom the transmission was sent;
                                                (b)           a telecopier machine's confirmation of a completed transmission to a number which is shown to
be valid for the individual to whom the transmission was sent;
                                                (c)           a receipt from a commercial or government carrier showing to whom the article was delivered
and the date of delivery;
                                                (d)           a written receipt signed by the secretary of education or designee showing to whom the article
was hand-delivered and the date delivered; or
                                                (e)           a final decision to any party not represented by counsel for a due process hearing by the U.S.
postal service, certified mail, return receipt requested, showing to whom the articles was delivered and the date of delivery.
                F.            The definitions in Subsection F of 6.31.2.7 NMAC apply only to Subsection B of 6.31.2.9 NMAC and Subsection L
of 6.31.2.11 NMAC:
                                (1)           "Qualified student" means, pursuant to Paragraph (1) of Subsection A of Section 22-13-8 NMSA 1978,
a public school student who:
                                                (a)           has not graduated from high school;
                                                (b)           is regularly enrolled in one-half or more of the minimum course requirements approved by the
department for public school students; and
                                                (c)           in terms of age:
                                                                (i)            is at least five years of age prior to 12:01 a.m. on September 1 of the school year or
will be five years of age prior to 12:01 a.m. on September 1 of the school year if the student is enrolled in a public school extended-
year kindergarten program that begins prior to the start of the regular school year;
                                                                (ii)           is at least three years of age at any time during the school year and is receiving
special education pursuant to rules of the department; or
                                                                (iii)         has not reached the student's 22nd birthday on the first day of the school year and is
receiving special education in accordance with federal law.
                                (2)           "School-age person" means, pursuant to Paragraph (2) of Subsection A of Section 22-13-8 NMSA
1978, a person who is not a qualified student but who meets the federal requirements for special education and who:
                                                (a)           will be at least three years old at any time during the school year;
                                                (b)           is not more than 21 years of age; and
                                                (c)           has not received a high school diploma or its equivalent.
[6.31.2.7 NMAC - Rp, 6.31.2.7 NMAC, 7/14/2020]
 
6.31.2.8                 RIGHT TO A FREE APPROPRIATE PUBLIC EDUCATION (FAPE):
                A.            All children with disabilities aged three through 21 or who will turn three at any time during the school year who
reside in New Mexico, including children with disabilities who have been suspended or expelled from school, have the right to a FAPE
that is made available by one or more public agencies in compliance with all applicable requirements of 34 CFR Secs. 300.101 and
300.120 and these or other department rules and standards.  Children with disabilities who are enrolled in private schools have the
rights provided by 34 CFR Secs. 300.129-300.148 and Subsection L of 6.31.2.11 NMAC.
                B.            Only children who meet the criteria in these rules may be included in calculating special education program units
for state funding and counted as eligible children for federal flow-through funds under Part B of IDEA.
[6.31.2.8 NMAC - Rp, 6.31.2.8 NMAC, 7/14/2020]
 
6.31.2.9                 PUBLIC AGENCY RESPONSIBILITIES:
                A.            Compliance with applicable laws and rules.  Each New Mexico public agency, within the scope of its authority,
shall develop and implement appropriate policies, procedures, programs, and services to ensure that all children with disabilities who
reside within the public agency’s educational jurisdiction, including children who are enrolled in private schools or facilities such as
residential treatment centers, day treatment centers, hospitals, mental health institutions, or are schooled at home, are identified and
evaluated and have access to a free appropriate public education (FAPE) in compliance with all applicable requirements of state and
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federal laws and rules.  This obligation applies to all New Mexico public agencies that are responsible under laws, rules, rules, or
written agreements for providing educational services for children with disabilities, regardless of whether that public agency receives
funds under IDEA and regardless of whether it provides special education and related services directly, by contract, by referrals to
private schools or facilities including residential treatment centers, day treatment centers, hospitals, mental health institutions, or
through other arrangements.
                B.            Public agency funding and staffing.
                                (1)           Each public agency that provides special education or related services to children with disabilities shall
allocate sufficient funds, staff, facilities and equipment to ensure that the requirements of IDEA and all department rules and standards
that apply to programs for children with disabilities are met.
                                (2)           The public agency with primary responsibility for ensuring that FAPE is available to a child with a
disability on the date set by the department for a child count or other report shall include that child in its report for that date.  Public
agencies with shared or successive responsibilities for serving a particular child during a single fiscal year are required to negotiate
equitable arrangements through joint powers agreements or memorandums of understanding or interstate agreements for sharing the
funding and other resources available for that child.  Such agreements shall include provisions with regard to resolving disputes
between the parties to the agreement.
                                (3)           Placement of students in private residential treatment centers, or other out of home treatment or
habilitation programs, by the IEP team, or by a due process decision.  In no event shall a child with an IEP be allowed to remain in an
out of home treatment or habilitation program for more than 10 days without receiving special education and related services.  The
school district in which the qualified student or school-age person lives, whether in-state or out-of-state, is responsible for the
educational, nonmedical care and room and board costs of that placement.  The sending school shall be responsible for the provision of
special education and related services.
                                                (a)           Agreements between the resident school district of the qualified student or school-age person
and a private residential treatment center shall be on the form posted on the department’s website or on a form otherwise approved by
the department and shall be reviewed and approved by the secretary of public education.
                                                (b)           Agreements shall provide for:
                                                                (i)            student evaluations and eligibility;
                                                                (ii)           an educational program for each qualified student or school-age person that meets
state standards for such programs, except that teachers employed by private schools are not required to be highly qualified;
                                                                (iii)         the provision of special education and related services in conformance with an IEP
that meets the requirements of federal and state law and applicable rules;
                                                                (iv)          adequate classroom or other physical space that allows the school district to provide
an appropriate education;
                                                                (v)           a detailed description of the costs for the placement; and
                                                                (vi)          an acknowledgement of the authority of the local school board and the department to
conduct on-site evaluations of programs and student progress to ensure that state standards are met.
                                (4)           Educational agencies may seek payment or reimbursement from noneducational agencies or public or
private insurance for services or devices covered by those agencies that are necessary to ensure FAPE to children with disabilities. 
Claims for payment or reimbursement shall be subject to the procedures and limitations established in 34 CFR Secs. 300.154(b) and
300.154(d) through (g), Section 22-13-8 NMSA 1978 and any laws, rules, executive orders, contractual arrangements, or other
requirements governing the noneducational payor’s obligations.
                                (5)           Risk pool fund. (Puente para los ninos fund.)
                                                (a)           Local educational agency high cost fund.
                                                                (i)            In compliance with 34 CFR Sec. 300.704(c), the department may maintain a risk pool
fund to support high cost children with disabilities identified by LEAs.
                                                                (ii)           Funds distributed under this program will be on a reimbursable basis.
                                                (b)           Application for funds.  LEAs desiring to be reimbursed for the cost of children with disabilities
with high needs shall file an application in accordance with the department’s puente para los ninos fund as described on the
department’s website.
                                (6)           Children with disabilities who are covered by public benefits or insurance.  Pursuant to 34 CFR Sec.
300.154(d), a public agency may use the medicaid or other public benefits or insurance in which a child participates to provide or pay
for services required under IDEA-Part B rules, as permitted under the public insurance program, except as provided in Subparagraph
(a) of Paragraph (6) of Section B of 6.31.2.9 NMAC.
                                                (a)           With regard to services required to provide FAPE to an eligible child, the public agency:
                                                                (i)            may not require parents to sign up for or enroll in public insurance programs in order
for their child to receive FAPE under Part B of IDEA;
                                                                (ii)           may not require parents to incur an out-of-pocket expense such as the payment of a
deductible or co-pay amount incurred in filing a claim for services provided pursuant to IDEA-Part B rules, but pursuant to 34 CFR
Sec. 300.154(f)(2), may pay the cost that the parent otherwise would be required to pay; and
                                                                (iii)         may not use a child’s benefits under a public benefits or insurance program if that use
would: (A) decrease available lifetime coverage or any other insured benefit; (B) result in the family paying for services that would
otherwise be covered by the public insurance program and that are required for the child outside of the time the child is in school; (C)
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increase premiums or lead to the discontinuation of benefits or insurance; or (D) risk loss of eligibility for home- and community-based
waivers, based on aggregate health-related expenditures.
                                                (b)           Prior to obtaining the parental consent described in Subparagraph (c) of this paragraph, and
prior to accessing the parent’s or child’s public benefits, the public agency shall provide written notice to the child’s parents, consistent
with 34 CFR Sec. 300.503(c).  The written notice shall be provided annually thereafter.
                                                                (i)            The notice shall include a statement of the parental consent provisions in 34 CFR
Secs. 99.30 and 300.622 and shall specify: (A) the personally identifiable information that may be disclosed (e.g., records or
information about the services that may be provided to the child; (B) the purpose of the disclosure (e.g., billing for services under 34
CFR Part 300; (C) the public agency to which the disclosure may be made (e.g, New Mexico medicaid program); and (D) that the
parent understands and agrees that the public agency may access the parent’s or child’s public benefits or insurance to pay for services
under 34 CFR Part 300.
                                                                (ii)           The notice shall further include: (A) a statement of the “no cost” provisions in 34
CFR Secs. 300.154(d)(2)(i) through 300.154(d)(2)(iii); (B) a statement that the parents have the right under 34 CFR Parts 99 and 300
to withdraw their consent to disclosure of their child’s personally identifiable information to the New Mexico medicaid program at any
time; and (C) a statement that the withdrawal of consent or refusal to provide consent under 34 CFR Parts 99 and 300 to disclose
personally identifiable information to the New Mexico medicaid program does not relieve the public agency of its responsibility to
ensure that all required services are provided at no cost to the parents.
                                                (c)           Prior to accessing a child’s or parent’s public benefits or insurance for the first time, and after
providing notice to the child’s parents consistent with Subparagraph (b) of this paragraph, the public agency shall obtain written
parental consent as defined by 34 CFR Sec. 300.9.  The written consent, consistent with the requirements of 34 CFR Sec. 300.154(d)
(2)(iv), shall:
                                                                (i)            meet the requirements of 34 CFR Secs. 99.30 and 300.622 and shall specify: (A) the
personally identifiable information that may be disclosed (e.g., records or information about the services that may be provided to the
child; (B) the purpose of the disclosure (e.g., billing for services under 34 CFR Part 300; (C) the public agency to which the disclosure
may be made (e.g, New Mexico medicaid program); and
                                                                (ii)           shall specify that the parent understands and agrees that the public agency may
access the parent’s or child’s public benefits or insurance to pay for services under 34 CFR Part 300.
                                                (d)           The public agency is not required to obtain a new parental consent if the following conditions
are present:
                                                                (i)            there is no change in any of the following: (A)the type of services to be provided to
the child; (B) the amount of services to be provided to the child; or (C) the cost of the services to be charged to the public benefits or
insurance program; and
                                                                (ii)           the public agency has on file a parental consent meeting the requirements of 34 CFR
Secs. 300.9, 99.30, and 300.622.
                                                (e)           Once the public agency obtains the one-time consent consistent with 34 CFR Sec. 300.154(d)
(2)(iv), the public agency is not required to obtain parental consent before it accesses the child’s or parent’s public benefits or insurance
in the future, regardless of whether there is a change in the type or amount of services to be provided to the child or a change in the cost
of the services to be charged to the public benefits or insurance program.
                                                (f)            If a child transfers to a new public agency, the new public agency shall provide the written
notification described in 34 CFR Sec. 300.154(d)(2)(v) and Subparagraph (b) of this paragraph, and shall then obtain parental consent
meeting the requirements of 34 CFR Sec. 300.154(d)(2)(iv).
                                (7)           Children with disabilities who are covered by private insurance benefits.  Pursuant to 34 CFR Sec.
300.154(e), an educational agency shall obtain a parent’s informed written consent for each proposed use of private insurance benefits
and shall inform parents that their refusal to permit the use of their private insurance will not relieve the educational agency of its
responsibility to ensure that all required services are provided at no cost to the parents.  The public agency may not require parents to
incur an out-of-pocket expense such as the payment of a deductible or co-pay amount incurred in filing a claim for services provided
pursuant to IDEA-Part B rules.
                                (8)           Pursuant to 34 CFR Sec. 300.154(f):
                                                (a)           if a public agency is unable to obtain parental consent to use the parent’s private insurance, or
public benefits or insurance when the parent would incur a cost for a specified service required under IDEA-Part B rules, to ensure
FAPE the public agency may use its Part B funds to pay for the service; and
                                                (b)           to avoid financial cost to parents who otherwise would consent to use private insurance, or
public benefits or insurance if the parent would incur a cost, the public agency may use its Part B funds to pay the cost the parents
otherwise would have to pay to use the parent’s insurance (e.g., the deductible or co-pay amounts).
                                (9)           Staff training and qualifications.
                                                (a)           Each public agency is responsible for ensuring that personnel serving children with disabilities
are qualified under state licensure requirements and are adequately prepared for their assigned responsibilities, pursuant to 34 CFR Sec.
300.156.  Paraprofessionals and assistants who are appropriately trained and supervised in accordance with applicable department
licensure rules or written department policy may be used to assist in the provision of special education and related services to children
with disabilities under Part B of  IDEA.
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                                                (b)           Each public agency and charter school shall train their school administrators and teachers who
teach reading to implement appropriate research-based reading interventions prior to referring the student for a special education
evaluation and shall train their special education teachers to provide appropriate specialized reading instruction for students with
dyslexia who have been identified as eligible for special education services.
                C.            IDEA applications and assurances.  Each New Mexico public agency that desires to receive IDEA flow-through
funds shall file an annual application with the department in the form prescribed by the department.  Each application shall:
                                (1)           provide all information requested by the department;
                                (2)           demonstrate to the department’s satisfaction that the public agency is in compliance with all applicable
requirements of 34 CFR Secs. 300.200 through 300.230 and these or other department rules and standards;
                                (3)           include an agreement that the public agency upon request will provide any further information the
department requires to determine the public agency’s initial or continued compliance with all applicable requirements;
                                (4)           include assurances satisfactory to the department that the public agency does and will continue to operate
its programs in compliance with all applicable federal and state programmatic, fiscal and procedural requirements including the
development of joint powers agreements, memoranda of understanding or other interagency agreements to address shared or successive
responsibilities to meet the educational needs of a particular child during a single fiscal year; and
                                (5)           pursuant to Subsection C of Section 22-8-11 NMSA 1978, the department shall not approve and certify
an operating budget of any school district or state-chartered charter school that fails to demonstrate that parental involvement in the
process was solicited.
                D.            Early intervening services set aside funds.  Fifteen percent set aside.
                                (1)           Pursuant to 34 CFR Secs. 300.208(a)(2) and 300.226, LEAs may use up to fifteen percent of the amount
the LEA receives under Part B of IDEA to implement early intervening services for children with or without disabilities in kindergarten
through grade 12 with particular emphasis on children in kindergarten through grade three.
                                (2)           Prior to the implementation or use of these set aside funds, the LEA shall have on record with the
department an approved plan for use of these funds as described by 34 CFR Sec. 300.226(b) and how such activities will be
coordinated with regional education cooperatives as described in 34 CFR Sec. 300.226(e), if applicable.
                                (3)           The LEA plan for use of set aside funds shall be submitted as an addendum to its annual application for
Part B funding.  If the LEA determines to implement a set aside plan after the initial application, a request for implementation of a set
aside plan shall be submitted for approval 60 days before the implementation of the plan.
                                (4)           Each LEA that develops and maintains coordinated, early intervening services shall report annually to the
department as provided in 34 CFR Sec. 300.226(d).
                E.            Significant disproportionality.
                                (1)           Pursuant to CFR 34 Sec. 300.646, LEAs shall provide for the collection and examination of data to
determine if significant disproportionality, based on race and ethnicity, is occurring with respect to:
                                                (a)           the identification of children as children with disabilities including the identification of children
as children with disabilities in accordance with a particular impairment as defined by 34 CFR Sec. 300.8;
                                                (b)           the placement in particular educational settings of these children; and
                                                (c)           the incidence, duration, and type of disciplinary actions, including suspensions and expulsions.
                                (2)           Each public agency shall reserve the fifteen percent early intervening funds if they are identified for
having data that is significantly disproportionate in any one of the following categories:
                                                (a)           suspension of students with disabilities;
                                                (b)           over identification of students with disabilities;
                                                (c)           over identification of students in accordance with a particular impairment as defined by 34 CFR
Sec. 300.8; and
                                                (d)           placement of students with disabilities in a particular setting.
                                (3)           Review and revision of policies, practices, and procedures.  In the case of a determination of significant
disproportionality with respect to the identification of children as children with disabilities or the placement in particular educational
settings of these children, in accordance with Paragraph (1) of this subsection, the LEA shall:
                                                (a)           provide for the review and, if appropriate, revision of the policies, procedures, and practices
used in the identification or placement to ensure that the policies, procedures, and practices comply with the requirements of IDEA;
and
                                                (b)           require any LEA identified under Paragraph (1) of this subsection to reserve the maximum
amount of funds under 34 CFR Sec. 300.226 to provide comprehensive coordinated early intervening services to serve children in the
LEA, particularly, but not exclusively, children in those groups that were significantly over-identified under Paragraph (1) of this
subsection; and
                                                (c)           require the LEA to publicly report on the revision of policies, practices, and procedures
described under Subparagraph (b) of this paragraph.
                F.            Annual determinations.  Each local educational agency and other public agencies when applicable shall be assigned
an annual determination.  The determinations shall be consistent with those provided in 34 CFR Sec. 300.603(b) based on the local
educational agency’s performance on the targets established in the department’s state performance plan.
                                (1)           For determinations of needs intervention and needs substantial intervention, the local educational agency
may request an opportunity for an informal hearing.  The request for hearing shall be made in writing to the secretary of public
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education within 30 days of the date of the determination.
                                (2)           The hearing will afford the local educational agency the opportunity to demonstrate why the department
should not make the determination of needs intervention or needs substantial intervention.  The hearing shall be conducted by the
secretary or the secretary’s designee.  Formal rules of evidence shall not apply to the hearing.
                G.            Notification of public agency in case of ineligibility.  Pursuant to 34 CFR Sec. 300.221, if the department
determines that a public agency is not eligible under Part B of IDEA, the department shall notify the affected public agency of that
determination and provide the public agency with reasonable notice and an opportunity for a hearing under 34 CFR Sec. 76.401(d).
                H.            Withholding of funds for noncompliance.  Pursuant to 34 CFR Sec. 300.222, if the department, after reasonable
notice and an opportunity for a hearing under 34 CFR Sec. 76.401(d), finds that a public agency that has previously been determined to
be eligible is failing to comply with any requirement described in 34 CFR Secs. 300.201 through300.213 and 300.608, the department
shall reduce or may not provide any further Part B payments to the public agency until the department is satisfied that the public
agency is in compliance with that requirement.
                I.             Reallocation of funds.  If a new LEA is created, the base payment portion of IDEA subgrant of the LEA that would
have served children with disabilities now being served by the new LEA will be adjusted pursuant to 34 CFR Sec. 300.705(b)(2). 
IDEA funds to new charter schools that are LEAs will be allocated pursuant to 34 CFR Secs. 76.785 through76.799 and 300.705(b). 
Pursuant to 34 CFR Sec. 300.705(c), if the department determines that a public agency is adequately providing FAPE to all children
with disabilities residing in the area served by that public agency with state and local funds, the department may reallocate any portion
of the funds under this part that are not needed by that public agency to provide FAPE to other LEAs in the state that are not adequately
providing special education and related services to all children with disabilities residing in the areas served by those other LEAs or the
department may also retain those funds for use at the state level as provided by 34 CFR Sec. 300.705(c).
                J.             Prohibition on mandatory medication.  Each LEA and other public agencies serving students with disabilities are
prohibited from requiring parents to obtain a prescription for substances identified under schedules I, II, III, IV, or V in section 202(c)
of the federal Controlled Substances Act (21 USC 812(c)) for a student as a condition of attending school, receiving an evaluation
under 34 CFR Secs. 300.300 through 300.311, or receiving services under Part B of IDEA.  This prohibition shall be construed as
provided in 34 CFR Sec. 300.174(b).
[6.31.2.9 NMAC - Rp, 6.31.2.9 NMAC, 7/14/2020]
 
6.31.2.10               IDENTIFICATION, EVALUATIONS, AND ELIGIBILITY DETERMINATIONS:
                A.            Child find.  Each public agency shall adopt and implement policies and procedures to ensure that all children with
disabilities who reside within the public agency’s educational jurisdiction, including children with disabilities attending private schools
or facilities such as residential treatment centers, day treatment centers, hospitals, mental health institutions, detention and correctional
facilities, children who are schooled at home, highly mobile children, children who reside on Indian reservations, and children who are
advancing from grade to grade, regardless of the severity of their disability, and who are in need of special education and related
services, are located, evaluated, and identified in compliance with all applicable requirements of 34 CFR Secs. 300.111, 300.131,
300.301 through 300.306, and these or other department rules and standards.  For preschool children, child find screenings shall serve
as interventions under Subsection B of 6.31.2.10 NMAC.
                B.            The public agency shall follow a three-layer model of student intervention as a proactive system for early
intervention for students who demonstrate a need for educational support for learning as set forth in Subsection D of 6.29.1.9 NMAC.
                C.            Criteria for identifying children with perceived specific learning disabilities.
                                (1)           Each public agency shall use the three-layer model of student intervention for students suspected of
having a perceived specific learning disability, consistent with the department rules, policies, and standards for children who are being
referred for evaluation due to a suspected disability under the specific learning disability category in compliance with 34 CFR Sec.
300.307.
                                                (a)           The public agency shall, subject to Subparagraph (d) of this paragraph, require that the group
established under 34 CFR Secs. 300.306(a)(1) and 300.308 for the purpose of determining eligibility of students suspected of having a
specific learning disability, consider data obtained during implementation of layers 1 and 2 in making an eligibility determination.
                                                (b)           To ensure that underachievement in a child suspected of having a specific learning disability is
not due to lack of appropriate instruction in reading or math, the group shall consider, as part of the evaluation required in 34 CFR
Secs. 300.304 through 300.306:
                                                                (i)            data that demonstrate that prior to, or as a part of, the referral process, the child was
provided appropriate instruction in regular education settings, delivered by qualified personnel; and
                                                                (ii)           data-based documentation of repeated assessments of achievement at reasonable
intervals, reflecting formal assessment of student progress during instruction, which was provided to the child's parents.
                                                (c)           The documentation of the determination of eligibility, as required by 34 CFR Sec. 300.306(c)
(1), shall meet the requirements of 34 CFR Sec. 300.311, including:
                                                                (i)            a statement of the basis for making the determination and an assurance that the
determination has been made in accordance with 34 CFR Sec. 300.306(c)(1); and
                                                                (ii)           a statement whether the child does not achieve adequately for the child's age or to
meet state-approved grade-level standards consistent with 34 CFR Sec. 300.309(a)(1); and
                                                                (iii)         a statement whether the child does not make sufficient progress to meet age or grade-
level standards consistent with 34 CFR Sec. 300.309(a)(2)(i), or the child exhibits a pattern of strengths and weaknesses in
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performance, achievement, or both, relative to age, grade level standards, or intellectual development consistent with 34 CFR Sec.
300.309(a)(2)(ii); and
                                                                (iv)          if the child has participated in a process that assesses the child's response to scientific,
research-based intervention: a statement of the instructional strategies used and the student-centered data collected; documentation that
the child's parents were notified about the state's policies regarding the amount and nature of student performance data that would be
collected and the general education services that would be provided; strategies for increasing the child's rate of learning; and the
parents' right to request an evaluation.
                                                (d)           Notwithstanding the provisions of Subsection D of 6.31.2.10 NMAC, a parent may request an
initial special education evaluation at any time during the public agency’s implementation of layers 1 and 2 of the three-layer model of
student intervention.  If the public agency agrees with the parent that the child may be a child who is eligible for special education
services, the public agency shall evaluate the child.  If the public agency declines the parent’s request for an evaluation, the public
agency shall issue prior written notice in accordance with 34 CFR Sec. 300.503.  The parent may challenge this decision by requesting
a due process hearing.
                                (2)           Preschool children suspected of having a specific learning disability shall be evaluated in accordance
with Subparagraph (f) of Paragraph (5) of Subsection A of 6.31.2.11 NMAC and 34 CFR Secs. 300.300 through 300.305, which may
include the severe discrepancy model.
                                (3)           Public agencies shall implement the dual discrepancy model in kindergarten through third grade utilizing
the student assistance team and the three-layer model of student intervention as defined and described in the New Mexico Technical
Evaluation and Assessment Manual (New Mexico T.E.A.M.).  Data on initial evaluations for perceived learning disabilities in
kindergarten through grade three shall be submitted to the department through the student teacher accountability reporting system
(STARS).
                                (4)           In identifying children with specific learning disabilities in grades four through 12, the public agency
may use the dual discrepancy model as defined and described in the New Mexico T.E.A.M. or the severe discrepancy model as defined
and described in New Mexico T.E.A.M.
                D.            Evaluations and reevaluations.
                                (1)           Initial evaluations.
                                                (a)           Each public agency shall conduct a full and individual initial evaluation, at no cost to the
parent, and in compliance with requirements of 34 CFR Secs. 300.305 and 300.306 and other department rules and standards before the
initial provision of special education and related services to a child with a disability.
                                                (b)           Request for initial evaluation.  Consistent with the consent requirement in 34 CFR Sec.
300.300, either a parent of a child or a public agency may initiate a request for an initial evaluation to determine if the child is a child
with a disability.
                                                (c)           Procedures for initial evaluation.
                                                                (i)            The initial evaluation shall be conducted within 60 calendar days of receiving
parental consent for evaluation.
                                                                (ii)           Each public agency shall follow evaluation procedures in compliance with applicable
requirements of 34 CFR Sec. 300.304 and other department rules and standards to determine: (1) if the child is a child with a disability
under 34 CFR Sec. 300.8; and (2) if the child requires special education and related services to benefit from their education program.
                                                                (iii)         Each public agency shall maintain a record of the receipt, processing, and disposition
of any referral for an individualized evaluation.  All appropriate evaluation data, including complete SAT file documentation and
summary reports from all individuals evaluating the child shall be reported in writing for presentation to the eligibility determination
team.
                                                                (iv)          A parent may request an initial special education evaluation at any time.  If the public
agency agrees with the parent that the child may be a child who is eligible for special education services, the public agency shall
evaluate the child.  If the public agency declines the parent’s request for an evaluation, the public agency shall issue prior written notice
in accordance with 34 CFR Sec. 300.503.  The parent can challenge this decision by requesting a due process hearing.
                                                (d)           Exception to the 60-day time frame.  The requirements of this subsection do not apply:
                                                                (i)            if the parent of a child repeatedly fails or refuses to produce the child for the
evaluation; or
                                                                (ii)           if the child enrolls in a school of another public agency after the 60-day time frame in
this subsection has begun and prior to a determination by the child’s previous public agency as to whether the child is a child with a
disability under 34 CFR Sec. 300.8.
                                                (e)           The exception to the 60-day time frame in Item (ii) of Subparagraph (d) of Paragraph (1) of
Subsection D of 6.31.2.10 NMAC applies only if the subsequent public agency is making sufficient progress to ensure a prompt
completion of the evaluation, and the parent and subsequent public agency agree to a specific time when the evaluation will be
completed.
                                                (f)            The eligibility determination team, including the parent and child, if appropriate, shall meet to
determine if the child is a child with a disability and requires an IEP upon completion of the initial evaluation.
                                (2)           Reevaluations.
                                                (a)           Each LEA shall ensure that a reevaluation of each child is conducted at least once every three
years, unless the parent and the public agency agree that a reevaluation is unnecessary, and is in compliance with the requirements of
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34 CFR Secs. 300.303 through300.311, and any other applicable department rules and standards.
                                                (b)           Reevaluations may be conducted more often if:
                                                                (i)            the LEA determines the educational or related services needs, including improved
academic achievement and functional performance, of the child warrant a reevaluation; or
                                                                (ii)           the child’s parent or teacher requests a reevaluation.
                                                (c)           Reevaluations may not occur more than once a year, unless the parent and public agency agree
otherwise.
                                                (d)           Procedures for conducting evaluations and reevaluations.
                                                                (i)            The public agency shall provide notice to the parents of a child with a disability that
describes any evaluation procedures the public agency proposes to conduct in compliance with 34 CFR Sec. 300.503.
                                                                (ii)           The initial evaluation (if appropriate) and any reevaluations shall begin with a review
of existing information by a group that includes the parents, the other members of a child’s IEP team and other qualified professionals,
as appropriate, to determine what further evaluations and information are needed to address the question in 34 CFR Sec. 300.305(a)
(2).  Pursuant to 34 CFR Sec. 300.305(b), the group may conduct its review without a meeting.
                                                                (iii)         If it is determined that a child requires an individualized evaluation or reevaluation,
the public agency is required to follow the procedures established by the department.
                                                                (iv)          Each public agency shall use a variety of assessment tools and strategies to gather
relevant functional, developmental, and academic information about the child, including information provided by the child’s family
that may assist in determining if the child is a child with a disability, the content of the child’s IEP including information related to
assisting the child to be involved and progress in the general education curriculum or for a preschool child to participate in appropriate
activities.
                                                (e)           Each public agency shall maintain a record of the receipt, processing, and disposition of any
referral for an individualized reevaluation.  Reevaluation shall be completed on or before the three year anniversary date.  All
appropriate reevaluation data and summary reports from all individuals evaluating the child shall be reported in writing for presentation
to the eligibility determination team or IEP team.
                                                (f)            The parents of a child with a disability who disagree with an evaluation obtained by the public
agency have the right to obtain an independent educational evaluation of the child at public expense pursuant to 34 CFR Sec. 300.502.
                E.            Procedural requirements for the assessment and evaluation of culturally and linguistically diverse children.
                                (1)           Each public agency shall ensure that tests and other evaluation materials used to assess children are
selected, provided, and administered so as not to be discriminatory on a racial or cultural basis and are provided and administered in
the child’s native language or other mode of communication, such as American sign language, and in the form most likely to yield
accurate information, on what the child knows and can do academically, developmentally and functionally, unless it is clearly not
feasible to select, provide, or administer pursuant to 34 CFR Sec. 300.304(c)(1).
                                (2)           Each public agency shall ensure that selected assessments and measures are valid and reliable and are
administered in accordance with instructions provided by the assessment producer and are administered by trained and knowledgeable
personnel.
                                (3)           Each public agency shall consider information about a child’s language proficiency in determining how
to conduct the evaluation of the child to prevent misidentification.  A child may not be determined to be a child with a disability if the
determinant factor for that eligibility determination is limited English proficiency.  Comparing academic achievement results with
grade level peers in the public agency with similar cultural and linguistic backgrounds should guide this determination process and
ensure that the child is exhibiting the characteristics of a disability and not merely language difference in accordance with 34 CFR Sec.
300.306(b)(1).
                                (4)           Each public agency shall ensure that the child is assessed in all areas related to the suspected disability.
                                (5)           Policies for public agency selection of assessment instruments include:
                                                (a)           assessment and evaluation materials that are tailored to assess specific areas of educational
need; and
                                                (b)           assessments that are selected ensure that results accurately reflect the child’s aptitude or
achievement level.
                                (6)           Public agencies in New Mexico shall devote particular attention to the foregoing requirements in light of
the state’s cultural and linguistic diversity.  Persons assessing culturally or linguistically diverse children shall consult appropriate
professional standards to ensure that their evaluations are not discriminatory and should include appropriate references to such
standards and concerns in their written reports.
                F.            Eligibility determinations.
                                (1)           General rules regarding eligibility determinations
                                                (a)           Upon completing the administration of tests and other evaluation materials, a group of qualified
professionals and the parent of the child shall determine whether the child is a child with a disability, as defined in 34 CFR Sec. 300.8
and Paragraph (2) of Subsection B of 6.31.2.7 NMAC. The determination shall be made in compliance with all applicable requirements
of 34 CFR Sec. 300.306 and these or other department rules and standards and, for a child suspected of having a specific learning
disability, in compliance with the additional procedures of 34 CFR Secs. 300.307 through 300.311, and these or other department rules,
policies, and standards.
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                                                (b)           The public agency shall provide a copy of the evaluation report and the documentation of
determination of eligibility to the parent.
                                (2)           Optional use of developmentally delayed classification for children aged three through nine.
                                                (a)           The developmentally delayed classification may be used at the option of individual local
educational agencies but may only be used for children who do not qualify for special education under any other disability category.
                                                (b)           Children who are classified as developmentally delayed shall be reevaluated during the school
year in which they turn nine and will no longer be eligible in this category when they become 10.  A student who does not qualify
under any other available category at age 10 will no longer be eligible for special education and related services.
[6.31.2.10 NMAC - Rp, 6.31.2.10 NMAC, 7/14/2020]
 
6.31.2.11               EDUCATIONAL SERVICES FOR CHILDREN WITH DISABILITIES:
                A.            Preschool programs for children aged three through five.
                                (1)           Each public agency shall ensure that a free appropriate public education is available for each preschool
child with a disability within its educational jurisdiction no later than the child’s third birthday and that an individualized education
program (IEP) under Part B or an individual family services plan (IFSP) under Part C of IDEA is in effect by that date in compliance
with 34 CFR Secs. 300.101, 300.124, and 300.323(b).
                                (2)           Eligibility to enroll in Part B preschool program.  If a child turns three at any time during the school year
and is determined to be eligible under Part B, the child may enroll in a Part B preschool program when the child turns three if the
parent so chooses, whether or not the child has previously been receiving Part C services.
                                (3)           To ensure effective transitioning from IDEA-Part C programs to IDEA-Part B programs, each public
agency shall conduct a full and individual initial comprehensive evaluation, at no cost to the parent, and in compliance with
requirements of 34 CFR Secs. 300.300, 300.301, 300.302, 300.304, and 300.305, and other department rules and standards before the
initial provision of Part B special education and related services to a child with a disability.
                                                (a)           The initial comprehensive evaluation process shall be conducted in all areas of suspected
disability.
                                                (b)           The Part B eligibility determination team shall review current assessments and shall determine
the additional data and assessments needed for the comprehensive evaluation.  Current assessments are defined as assessments, other
than medical assessments, conducted no more than six months prior to the date of the meeting of the Part B eligibility determination
team.
                                                (c)           The Part B eligibility determination team shall consider educationally relevant medical
assessments as part of the review of existing evaluation data.  The determination of eligibility may not be made solely on the basis of
medical assessments.  If the team considers medical assessments conducted more than six months prior to the date of the meeting, the
team shall document the appropriateness of considering such medical assessments.
                                (4)           Each public agency shall develop and implement appropriate policies and procedures to ensure a smooth
and effective transition from Part C to Part B programs for preschool children with disabilities within the public agency’s educational
jurisdiction, in compliance with 34 CFR Sec. 300.124.  Each LEA and other public agencies as appropriate shall make reasonable
efforts to establish productive working relations with local Part C programs and when given reasonable notice shall participate in the
transition planning conferences arranged by local Part C providers.
                                (5)           In particular:
                                                (a)           Each LEA shall survey Part C programs within its educational jurisdiction in its child find
efforts to identify children who will be eligible to enter the LEA’s Part B preschool program in future years.
                                                (b)           Each LEA shall promote parent and family involvement in transition planning with Part C
programs, community programs, and related services providers at least six months before the child is eligible to enter the LEA’s Part B
preschool program.
                                                (c)           Each LEA shall establish and implement procedures to support successful transitions including
parent training, professional development for special educators and general educators, and student and parent self-advocacy training
and education.
                                                (d)           Each LEA shall assist parents in becoming their child’s advocates as the child makes the
transition through systems.
                                                (e)           Each LEA shall participate in transition planning conferences arranged by the designated Part C
lead agency no less than 90 days prior to the anticipated transition or the child's third birthday, whichever occurs first, to facilitate
informed choices for all families.
                                                (f)            Each LEA shall designate a team including parents and qualified professionals to review
existing evaluation data for each child entering the LEA’s preschool program in compliance with 34 CFR Sec. 300.305, and based on
that review to identify what additional data, if any, are needed to determine the child’s eligibility for Part B services or develop an
appropriate program in a manner that is consistent with Paragraph (3) of Subsection A of this section.  The notice of procedural
safeguards shall be given to the parents as provided in Paragraph (3) of Subsection D of 6.31.2.13 NMAC.
                                                (g)           Development of IFSP, IEP or IFSP-IEP.
                                                                (i)            The IFSP, IEP, or IFSP-IEP will be developed by a team constituted in compliance
with 34 CFR Sec. 300.321, including parents.  For children transitioning from Part C programs to Part B programs, the team shall also
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include one or more early intervention providers who are knowledgeable about the child.  “Early intervention providers” are defined as
Part C service coordinators or other representatives of the Part C system.
                                                                (ii)           For each child transitioning from a Part C program to a Part B preschool program, the
LEA shall initiate a meeting to develop the eligible child’s IFSP, IEP, or IFSP-IEP, in accordance with 34 CFR Sec. 300.124.  The IFSP,
IEP or IFSP shall be developed and implemented no later than the child’s third birthday, consistent with 34 CFR Sec. 300.101(b).
                                                (h)           In compliance with 34 CFR Sec. 300.101(b)(2), if a child’s birthday occurs during the summer,
the child’s IEP team shall determine the date when services under the IEP or IFSP will begin.  Each public agency shall engage in
appropriate planning with the Part C lead agency so that the eligible child will be prepared to receive Part B special education and
related services when the IEP team determines that the services under the IEP or IFSP will begin.
                                                (i)            Each public agency shall develop policies and procedures to ensure a successful transition from
Part B preschool for children with disabilities who are eligible for continued services in pre-kindergarten and kindergarten.
                B.            Individualized education programs (IEPs).
                                (1)           Except as provided in 34 CFR Secs. 300.130 through300.144 for children enrolled by their parents in
private schools, each public agency shall: (1) develop, implement, review, and revise an IEP in compliance with all applicable
requirements of 34 CFR Secs. 300.320 through 300.328, and these or other department rules and standards for each child with a
disability within its educational jurisdiction; and (2) shall ensure that an IEP is developed, implemented, reviewed, and revised in
compliance with all applicable requirements of 34 CFR Sec. 300.320 through300.328, and these or other department rules and
standards for each child with a disability who is placed in or referred to a private school or facility by the public agency.
                                (2)           Each IEP or amendment shall be developed at a properly convened IEP meeting for which the public
agency has provided the parent and, as appropriate, the child, with proper advance notice pursuant to 34 CFR Sec. 300.322 and
Paragraph (1) of Subsection D of 6.31.2.13 NMAC and at which the parent and, as appropriate, the child have been afforded the
opportunity to participate as members of the IEP team pursuant to 34 CFR Secs. 300.321, 300.322, and 300.501(b) and (c) and
Subsection C of 6.31.2.13 NMAC.
                                (3)           Except as provided in 34 CFR Sec. 300.324(a)(4), each IEP shall include the signature and position of
each member of the IEP team and other participants in the IEP meeting to document their attendance.  Written notice of actions
proposed or refused by the public agency shall also be provided in compliance with 34 CFR Sec. 300.503 and Paragraph (2) of
Subsection D of 6.31.2.13 NMAC and shall be provided at the close of the IEP meeting.  Informed written parental consent shall also
be obtained for actions for which consent is required under 34 CFR Sec. 300.300 and Subsection F of 6.31.2.13 NMAC.  An amended
IEP does not take the place of the annual IEP conducted pursuant to CFR Sec. 300.324(a)(4), which requires that members of a child’s
IEP team shall be informed of any changes made to the IEP without a meeting.
                                (4)           Agreement to modify IEP meeting requirement.
                                                (a)           In making changes to a child’s IEP after the annual IEP team meeting for a school year, the
parent of a child with a disability and the public agency may agree not to convene an IEP team meeting for the purposes of making
those changes and instead may develop a written document to amend or modify the child’s current IEP.
                                                (b)           If changes are made to the child’s IEP in accordance with Subparagraph (a) of this paragraph,
the public agency shall ensure that the child’s IEP team is informed of those changes.
                                (5)           For students with autism spectrum disorders (ASD) eligible for special education services under 34 CFR
Sec. 300.8(c)(1), the strategies described in Subparagraphs (a) through (k) of this paragraph shall be considered by the IEP team in
developing the IEP for the student.  The IEP team shall document consideration of the strategies.  The strategies shall be based on peer-
reviewed, research-based educational programming practices to the extent practicable and, when needed to provide FAPE, addressed in
the IEP:
                                                (a)           extended educational programming, including extended day or extended school year services
that consider the duration of programs or settings based on assessment of behavior, social skills, communication, academics, and self-
help skills;
                                                (b)           daily schedules reflecting minimal unstructured time and reflecting active engagement in
learning activities, including lunch, snack, and recess periods that provide flexibility within routines, adapt to individual skill levels,
and assist with schedule changes, such as changes involving substitute teachers and other in-school extracurricular activities;
                                                (c)           in-home and community-based training or viable alternatives to such training that assist the
student with acquisition of social or behavioral skills, including strategies that facilitate maintenance and generalization of such skills
from home to school, school to home, home to community, and school to community;
                                                (d)           positive behavior support strategies based on relevant information including:
                                                                (i)            antecedent manipulation, replacement behaviors, reinforcement strategies, and data-
based decisions; and
                                                                (ii)           a behavioral intervention plan focusing on positive behavior supports and developed
from a functional behavioral assessment that uses current data related to target behaviors and addresses behavioral programming across
home, school, and community-based settings;
                                                (e)           futures planning for integrated living, work, community, and educational environments that
considers skills necessary to function in current and post-secondary environments;
                                                (f)            parent or family training and support, provided by qualified personnel with experience in ASD,
that:
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                                                                (i)            provides a family with skills necessary for a child to succeed in the home or
community setting;
                                                                (ii)           includes information regarding resources such as parent support groups, workshops,
videos, conferences, and materials designed to increase parent knowledge of specific teaching and management techniques related to
the child's curriculum; and
                                                                (iii)         facilitates parental carryover of in-home training, including, for example, strategies
for behavior management and developing structured home environments or communication training so that parents are active
participants in promoting the continuity of interventions across all settings;
                                                (g)           suitable staff-to-student ratio appropriate to identified activities and as needed to achieve social
or behavioral progress based on the child's developmental and learning level and that encourages work towards individual
independence as determined by:
                                                                (i)            adaptive behavior evaluation results;
                                                                (ii)           behavioral accommodation needs across settings; and
                                                                (iii)         transitions within the school day;
                                                (h)           communication interventions, including communication modes and functions that enhance
effective communication across settings such as augmentative, incidental, and naturalistic teaching;
                                                (i)            social skills supports and strategies based on social skills assessment or curriculum and
provided across settings, including trained peer facilitators, video modeling, social stories, and role playing;
                                                (j)            professional educator and staff support, including training provided to personnel who work
with the student to assure the correct implementation of techniques and strategies described in the IEP; and
                                                (k)           teaching strategies based on peer reviewed, research-based practices for students with ASD,
including those associated with discrete-trial training, visual supports, applied behavior analysis, structured learning, augmentative
communication, and social skills training.
                                (6)           Each local education agency in the state shall provide the parents of a student who is diagnosed as
hearing impaired, deaf, blind, visually impaired, or deafblind with information about the educational programs offered by the New
Mexico school for the deaf (NMSD) or New Mexico school for the blind and visually impaired (NMSBVI) prior to and at each IEP. 
NMSD and NMSBVI shall provide LEAs relevant information as described in this paragraph.  At the parent’s or public agency’s
request, NMSD, NMSBVI, or both shall be invited to the IEP meeting so that the full continuum of services is represented at the IEP
meeting pursuant to 34 CFR Secs. 300.115 and 300.321(a)(6).
                C.            Least restrictive environment.
                                (1)           Except as provided in 34 CFR Sec. 300.324(d) and Subsection K of 6.31.2.11 NMAC for children with
disabilities who are convicted as adults under state law and incarcerated in adult prisons, all educational placements and services for
children with disabilities shall be provided in the least restrictive environment that is appropriate to each child’s needs in compliance
with 34 CFR Secs. 300.114 through 300.120.
                                (2)           In determining the least restrictive environment for each child’s needs, public agencies and their IEP
teams shall ensure that the following requirements are met.
                                                (a)           The requirements of 34 CFR Sec. 300.114(a)(2) for each public agency to ensure that to the
maximum extent appropriate, children with disabilities, including children in public or private institutions or other care facilities, are
educated with children who are nondisabled, and that special classes, separate schooling, or other removal of children with disabilities
from the general educational environment occurs only if the nature or severity of the disability is such that education in regular classes
with the use of supplementary aids and services cannot be achieved satisfactorily.
                                                (b)           The required continuum of alternative placements as specified in 34 CFR Sec. 300.115.
                                                (c)           The requirement of 34 CFR Sec. 300.116(c) that each child with a disability be educated in the
school that he or she would attend if nondisabled unless the child’s IEP requires some other arrangement.
                                                (d)           The requirement of 34 CFR Sec. 300.116(e) that a child with a disability not be removed from
education in age-appropriate regular classrooms solely because of needed modifications in the general curriculum.
                                                (e)           The requirements of 34 CFR Sec. 300.320(a)(4) that the IEP for each child with a disability
include a statement of the special education and related services and supplementary aids and services, based on peer-reviewed research
to the extent practicable, to be provided to the child, or on behalf of the child, and a statement of the program modifications or supports
for school personnel that will be provided for the child to be involved and progress in the general curriculum and to participate in
extracurricular and other nonacademic activities with nondisabled children.
                                                (f)            The requirement of 34 CFR Sec. 300.324(a)(3) that the regular education teacher of a child
with a disability, as a member of the IEP team, shall assist in determining the supplementary aids and services, program modifications
or supports for school personnel that will be provided for the child in compliance with 34 CRF Sec. 300.320(a)(4).
                                                (g)           The requirement of 34 CFR Sec. 300.320(a)(5) that the IEP include an explanation of the
extent, if any, to which the child will not participate with nondisabled children in the regular class and the activities described in 34
CFR Secs. 300.320(a)(4) and 300.117.
                                                (h)           The requirements of 34 CFR Sec. 300.503 that a public agency give the parents written notice a
reasonable time before the public agency proposes or refuses to initiate or change the educational placement of the child or the
provision of FAPE to the child and that the notice include a description of any other options considered and the reasons why those
options were rejected.
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                                                (i)            The requirement of 34 CFR Sec. 300.120 that the department carry out activities to ensure that
Sec. 300.114 is implemented by each public agency and that, if there is evidence that a public agency makes placements that are
inconsistent with Sec. 300.114, the department shall review the public agency’s justification for its actions and assist in planning and
implementing any necessary corrective action.
                D.            Performance goals and indicators.
                                (1)           Pursuant to the requirements of 34 CFR Sec. 300.157(a), the content standards and benchmarks from the
department’s standards for excellence (Chapter 29 of Title 6 of NMAC) for all children attending public schools and state-supported
educational programs in New Mexico shall provide the basic performance goals and indicators for children with disabilities in the
general education curriculum.
                                (2)           The IEP academic goals shall align with the New Mexico content standards and benchmarks, including
the expanded performance standards for students with significant cognitive disabilities, however, functional goals do not have to align
with the standards and benchmarks.
                                                (a)           Beginning in the 2012-2013 school year, IEP academic goals in English language arts and
mathematics for students in kindergarten through grade three shall align with the English Language Arts Common Core Standards
(6.29.13 NMAC) and the Mathematics Common Core Standards (6.29.14 NMAC).
                                                (b)           Beginning in the 2013-2014 school year, IEP academic goals in English language arts and
mathematics for students in grades four through 12 shall align with the English Language Arts Common Core Standards (6.29.13
NMAC) and the Mathematics Common Core Standards (6.29.14 NMAC).
                                (3)           Unless waivers or modifications covering individual public agencies’ programs have been allowed by the
department or the secretary of education, the general education curriculum and the content standards and benchmarks shall only be
adapted to the extent necessary to meet the needs of individual children with disabilities as determined by IEP teams in individual
cases.
                E.            Participation in statewide and district-wide assessments.  Each local educational agency and other public agencies
when applicable shall include all children with disabilities in all statewide and district-wide assessment programs.  Each public agency
shall collect and report performance results in compliance with the requirements of 34 CFR Secs. 300.157 and 300.160(f) and Sec.
1111(h) of the Elementary and Secondary Education Act, and any additional requirements established by the department.   Students
with disabilities may participate:
                                (1)           in the appropriate general assessment in the same manner as their nondisabled peers; this may include the
use of adaptations that are deemed appropriate for all students by the department; or
                                (2)           in the appropriate general assessment with appropriate accommodations in administration if necessary;
public agencies shall use the current guidance from the department about accommodations as specified in the student’s IEP; or
                                (3)           in alternate assessments for the small number of students for whom alternate assessments are appropriate
under the department’s established participation criteria; the IEP team shall agree and document that the student is eligible for
participation in an alternate assessment based on alternate achievement standards according to 34 CFR Sec. 300.320(a)(6).
                F.            Behavioral management and discipline.
                                (1)           Behavioral planning in the IEP.  Pursuant to 34 CFR Sec. 324(a)(2)(i), the IEP team for a child with a
disability whose behavior impedes his or her learning or that of others shall consider, if appropriate, strategies to address that behavior,
including the development of behavioral goals and objectives and the use of positive behavioral interventions, strategies, and supports
to be used in pursuit of those goals and objectives.  Public agencies are strongly encouraged to conduct functional behavioral
assessments (FBAs) and integrate behavioral intervention plans (BIPs) into the IEPs for students who exhibit problem behaviors well
before the behaviors result in proposed disciplinary actions for which FBAs and BIPs are required under the federal rules.
                                (2)           Suspensions, expulsions, and disciplinary changes of placement.  Suspensions, expulsions and other
disciplinary changes of placement for children with disabilities shall be carried out in compliance with all applicable requirements of
34 CFR Secs. 300.530 through 300.536, and these or other department rules and standards, including particularly 6.11.2.11 NMAC,
governing interim disciplinary placements and long-term suspensions or expulsions of students with disabilities.
                                (3)           FAPE for children removed from current placement for more than 10 school days in a school year.  FAPE
shall be provided in compliance with all applicable requirements of 34 CFR Sec. 300.530(d) and these or other department rules and
standards for all children with disabilities who have been removed from their current educational placements for disciplinary reasons
for more than 10 school days during a school year, as defined in 34 CFR Sec. 300.536.
                                (4)           LEAs shall keep an accurate accounting of suspension and expulsion rates for children with disabilities as
compared to children without disabilities to ensure that children with disabilities are not being expelled or suspended at a significantly
higher rate than children without disabilities.
                G.            Graduation planning and post-secondary transitions.
                                (1)           The IEP for each child with a disability in grades 8 through 12 is developed, implemented, and monitored
in compliance with all applicable requirements of the department’s standards for excellence, (Chapter 29 of Title 6 of the NMAC), and
these or other department rules and standards.  The graduation plan shall be integrated into the transition planning and services
provided in compliance with 34 CFR Secs. 300.320(b) and 300.324(c).
                                                (a)           Graduation plans shall include the course of study, projected date of graduation, and if the child
is not on target for the graduation plan, the strategies and responsibilities of the public agency, child, and family shall be identified in
the IEP.
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                                                (b)           Graduation options for children with disabilities at Paragraph (13) of Subsection J of 6.29.1.9
NMAC shall align with state standards with benchmarks when appropriate.
                                                (c)           An alternative degree that does not fully align with the state’s academic standards, such as a
certificate or high school equivalency credential, does not end a child’s right to FAPE pursuant to 34 CFR Sec. 300.102(a)(3).
                                (2)           Appropriate post-secondary transition planning for children with disabilities is essential.  Public agencies
shall integrate transition planning into the IEP process pursuant to 34 CFR Secs. 300.320(b) and 300.324(c) and shall establish and
implement appropriate policies, procedures, programs and services to promote successful post-secondary transitions for children with
disabilities.  Transition services for students 14-21 include the following.
                                                (a)           Transition services are a coordinated set of activities for a child with a disability that
emphasizes special education and related services designed to meet unique needs and prepare them for future education, employment,
and independent living.
                                                (b)           Transition services are designed to be within a results oriented process that is focused on
improving the academic and functional achievement of the child with a disability to facilitate the child’s movement from school to
post-school activities, including post-secondary education, vocational education, integrated employment (including supported
employment), continuing and adult education, adult services, independent living, or community participation.
                                                (c)           Transition services shall be based on the individual child’s needs, taking into account the child’s
strengths, preferences, and interests and includes:
                                                                (i)            instruction;
                                                                (ii)           related services;
                                                                (iii)         community experiences;
                                                                (iv)          the development of employment and other post-school adult living objectives; and
                                                                (v)           when appropriate, acquisition of daily living skills and the provision of a functional
vocational evaluation.
                                                (d)           Transition services for children with disabilities may be considered special education, if
provided as individually designed instruction, aligned with the state standards with benchmarks, or related service, if required to assist
a child with a disability to benefit from special education as provided in 34 CFR Sec. 300.43.
                                (3)           State rules require the development of measurable post-school goals beginning not later than the first IEP
to be in effect when the child turns 14, or younger, if determined appropriate by the IEP team, and updated annually thereafter. 
Pursuant to 34 CFR Sec. 300.320(b), the IEP shall include:
                                                (a)           appropriate measurable post-secondary goals based upon age appropriate transition assessments
related to training, education, employment, and where appropriate, independent living skills;
                                                (b)           the transition services (including courses of study) needed to assist the child in reaching those
goals; and
                                                (c)           a statement that the child has been informed of the child’s rights under this title, if any, that will
transfer to the child on reaching the age of majority.
                                (4)           Measurable post school goals refer to goals the child seeks to achieve after high school graduation.  The
goals shall be measurable while the child is still in high school.  In addition, the nature of these goals will be different depending on the
needs, abilities, and wishes of each individual child.
                                (5)           For a child whose eligibility terminates due to graduation from secondary school with a regular diploma
or due to reaching the child’s twenty-second birthday, the public agency shall provide the child with a summary of the child’s academic
achievement and functional performance, which shall include recommendations on how to assist the child in meeting the child’s post-
secondary goals pursuant to 34 CFR Sec. 300.305(e)(3).
                                (6)           Students eligible for special education services are entitled to a FAPE through age 21.  If a student turns
22 during the school year, that student shall be allowed to complete the school year and shall continue to receive special education and
related services during that school year.  If the student turns 22 prior to the first day of the school year, the student is no longer eligible
to receive special education and related services.
                H.            Transfers and transmittals.  When IEPs shall be in effect.
                                (1)           IEPs for children who transfer public agencies in the same state.  If a child with a disability (who had an
IEP that was in effect in a previous public agency in New Mexico) transfers to a new public agency in New Mexico, and enrolls in a
new school within the same school year the new public agency shall provide FAPE to the child.  The IEP shall include services
comparable to those described in the child’s IEP from the previous public agency, until the new public agency either:
                                                (a)           adopts and implements the child’s IEP from the previous public agency; or
                                                (b)           develops and implements a new IEP that meets the applicable requirements in 34 CFR Secs.
300.320 through 300.324.
                                (2)           IEPs for children who transfer from another state.  If a child with a disability (who had an IEP that was in
effect in a previous public agency in another state) transfers to a public agency in New Mexico, and enrolls in a new school within the
same school year, the new public agency shall provide the child with FAPE.  The IEP shall include services comparable to those
described in the child’s IEP from the previous agency, until the new public agency:
                                                (a)           conducts an evaluation pursuant to 34 CFR Secs. 300.304 through 300.306 (if determined to be
necessary by the new public agency); and
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                                                (b)           develops and implements a new IEP, if appropriate, that meets the applicable requirements in
34 CFR Secs. 300.320 through 300.324.
                                (3)           Transmittal records.  To facilitate the transition for a child described in Paragraphs (1) and (2) of this
section:
                                                (a)           the new public agency in which the child enrolls shall take reasonable steps to promptly obtain
the child’s records, including the IEP and supporting documents and any other records relating to the provision of special education or
related services to the child, from the previous public agency in which the child was enrolled; and
                                                (b)           the previous public agency in which the child was enrolled shall take reasonable steps to
promptly respond to the request from the new public agency.
                I.             Children in charter schools.
                                (1)           Pursuant to 34 CFR Sec. 300.209, children with disabilities who attend public charter schools and their
parents retain all rights under Part B of IDEA.
                                (2)           Charter schools that are public schools of the LEA:
                                                (a)           the LEA shall serve children with disabilities attending those charter schools in the same
manner as the LEA serves children with disabilities in its other schools, including providing supplementary and related services on site
at the charter school to the same extent to which the LEA has a policy or practice of providing such services on the site to its other
public schools; and
                                                (b)           the LEA shall provide funds under Part B of IDEA to those charter schools on the same basis
as the LEA provides funds to the LEA’s other public schools, including proportional distribution based on relative enrollment of
children with disabilities, and at the same time as the LEA distributes other federal funds to the LEA’s other public schools, consistent
with the state’s charter school law; and
                                                (c)           if the public charter school is a school of an LEA that receives funding under 34 CFR Sec.
300.705 and includes other public schools:
                                                                (i)            the LEA is responsible for ensuring that the requirements of this part are met, unless
state law assigns that responsibility to some other entity; and
                                                                (ii)           the LEA shall meet the requirements of Paragraph (2) of this subsection.
                                (3)           Public charter schools that are LEAs.  If the public charter school is an LEA, consistent with 34 CFR Sec.
300.28, that receives funding under 34 CFR Sec. 300.705, that charter school is responsible for ensuring that the requirements of this
part are met, unless state law assigns that responsibility to some other entity.  Charter schools who are LEAs authorized under the
public education commission shall satisfy child find requirements for children enrolled in the charter school.
                                (4)           Public charter schools that are not an LEA or a school that is part of an LEA.
                                                (a)           If the public charter school is not an LEA receiving funding under 34 CFR Sec. 300.705, or a
school that is part of an LEA receiving funding under 34 CFR Sec. 300.705, the department is responsible for ensuring that the
requirements of this part are met.
                                                (b)           Subparagraph (a) of this paragraph does not preclude the governor from assigning initial
responsibility for ensuring the requirements of this part are met to another entity, however, the department shall maintain the ultimate
responsibility for ensuring compliance with this part, consistent with 34 CFR Sec. 300.149.
                J.             Children in state-supported educational programs.
                                (1)           Children placed or referred by other public agencies.
                                                (a)           Applicability.  The rules in this Paragraph (1) of Subsection J of 6.31.2.11 NMAC apply to
children with disabilities who are being considered for placement in a state-supported educational program or facility by another public
agency as a means of providing special education and related services.
                                                (b)           Responsibility.  Each public agency shall ensure that a child with a disability who is being
considered for placement in a state-supported educational program by another public agency has all the rights of a child with a
disability who is served by any other public agency, including being provided special education and related services:
                                                                (i)            in conformance with an IEP;
                                                                (ii)           at no cost to the child’s parents; and
                                                                (iii)         at a school or facility that is accredited by the department or licensed by the New
Mexico department of health.
                                                (c)           Service delivery.  With informed parent consent pursuant to 34 CFR Sec. 300.300 and
Subsection F of 6.31.2.13 NMAC, and pursuant to the procedures in 34 CFR Sec. 300.304 and Subsection D of 6.31.2.10 NMAC, the
state-supported program may conduct such additional evaluations and gather such additional information as it considers necessary to
assist the IEP team in making the placement decision.  The referring public agency and the receiving state-supported educational
program shall be jointly responsible for developing IEPs and ensuring that the child receives a free appropriate public education.
                                                (d)           Joint IEPs and interagency agreements.  Responsibility for services for children placed in or
referred to state-supported educational programs shall be defined by a jointly agreed upon IEP or other written agreement between the
referring public agency and the state-supported program.
                                                (e)           Annual review.  At least annually, the referring public agency, the state-supported educational
program, and the parent shall jointly review the child’s IEP and revise it as the joint IEP team deems appropriate.
                                (2)           Children enrolled in state-supported educational programs by parents or other public authorities.  A state-
supported educational program that accepts a child with a disability at the request of a parent or upon the request or order of a
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noneducational public authority, and without inviting the public agency that has primary responsibility for serving the child to
participate in the IEP process, assumes all responsibility for ensuring the provision of FAPE.  The child’s LEA or another public
agency with educational jurisdiction may agree to share the responsibility pursuant to a joint IEP or other written agreement between
the state-supported program, the other public agency and, if appropriate, the parent.
                K.            Children at the New Mexico School for the Deaf (NMSD).
                                (1)           NMSD is a state educational agency established to provide educational services to persons who are 21
years of age or younger on the first day of school, who are deaf or hard of hearing, and who may have one or more other disabilities. 
The school serves as a special school on the continuum of placement options.  The school serves students who require specialized or
intensive educational services or services related to hearing impairment or deafness.  NMSD provides a variety of services to the
students and school districts around the state, including outreach, consultation, and training services.  NMSD also provides
comprehensive services on a day or residential basis.  The comprehensive day and residential programs are not intended to serve
students whose needs are appropriately addressed in a group home or hospital setting or in a residential treatment facility.
                                (2)           To be eligible to receive free services from NMSD, a student shall be deaf or hearing impaired as
determined by an audiological evaluation and be a resident of New Mexico.
                                (3)           The student’s resident school district shall conduct child find, pursuant to 34 CFR Sec. 300.111 and
Subsection A of 6.31.2.10 NMAC.
                                (4)           In addition to the requirements of identification, evaluations, and eligibility determinations of students
with disabilities pursuant to 6.31.2.10 NMAC and 34 CFR Secs. 300.100 through 300.230 and 300.300 through 300.328, if a student’s
resident school district finds, has reason to know, or receives documentation that a student is deaf, has a hearing impairment, or is
deafblind, the following criteria shall apply
                                                (a)           the resident school district shall convene the initial IEP team meeting;
                                                (b)           the IEP team shall include members specified in Paragraph (11) of Subsection B of 6.31.2.7
NMAC, including staff from the NMSD if invited by the parent or the resident school district pursuant 34 CFR Sec. 300.321(a)(6);
                                                (c)           the resident school district shall provide the parents of the student with information on the
continuum of alternative placements, including the alternative placements listed in the definition of special education under 34 CFR
Sec. 300.39 (instruction in regular classrooms, special classes, special schools, home instruction, and instruction in hospitals and
institutions); and supplementary services, such as resource room or itinerant instruction, to be provided in conjunction with regular
class placement;
                                                (d)           in addition to the requirements of Subsection B of 6.31.2.11 NMAC, the IEP team shall be
tasked with:
                                                                (i)            determining if the student has a hearing disability, which impacts the student’s ability
to access education, ability to develop language or communication, social emotional development, and/or overall development; and
                                                                (ii)           determining the student’s placement in the least restrictive environment, in
compliance with 34 CFR Secs. 300.114 through 300.120 and Subsection C of 6.31.2.11 NMAC, which for the student may be an
environment specifically designed for deaf and hard of hearing children, and whether this is the most appropriate setting in providing
educational services and supports to meet the student’s IEP.
                                                (e)           the student’s placement, whether in the resident school district, NMSD, or other educational
entity, is the entity that shall have full responsibility for FAPE and all services defined in the student’s IEP unless the resident school
district and NMSD agree to share services, responsibilities, and costs pursuant to 34 CFR Sec. 300.103; and
                                                (f)            the composition of the IEP team after a student’s placement and service determinations shall:
                                                                (i)            include a representative from the resident school district at the request of the parent,
NMSD, or the resident school district if the final placement for the student is at NMSD; and
                                                                (ii)           include a representative from NMSD at the request of the parent, the resident school
district, or NMSD if the final placement for the student is at the resident school district or other educational entity.
                L.            Children at the New Mexico school for the blind and visually impaired (NMSBVI).
                                (1)           NMSBVI is a state educational agency established to provide educational services for students who are
21 years of age or younger on the first day of school and who have a diagnosed visual impairment and who may have one or more
other disabilities.  The school serves as a special school on the continuum of placement options.  The school serves students who
require specialized or intensive educational services or services related to the visual impairment or blindness and those who need
extensive training related to the expanded core curriculum for blind and visually impaired students.  NMSBVI provides a variety of
services to the students and school districts around the state, including outreach, consultation, and training services.  NMSBVI also
provides comprehensive services on a day or residential basis.  The comprehensive day and residential programs are not intended to
serve students whose needs are appropriately addressed in a group home or hospital setting or in a residential treatment facility.
                                (2)           To be eligible to receive free services from the NMSBVI, a student shall have a visual impairment or
blindness as determined by a medical eye exam and be a resident of New Mexico.
                                (3)           The student’s resident school district shall conduct child find, pursuant to 34 CFR Sec. 300.111 and
Subsection A of 6.31.2.10 NMAC.
                                (4)           In addition to the requirements of identification, evaluations, and eligibility determinations of students
with disabilities pursuant to 6.31.2.10 NMAC and 34 CFR Secs. 300.100 through 300.230 and 300.300 through 300.328, if a student’s
resident school district finds, has reason to know, or receives documentation that a student is blind, has a visual impairment, or is
deafblind, the following criteria shall apply:
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                                                (a)           the resident school district shall convene the initial IEP team meeting;
                                                (b)           the IEP team shall include members specified in Paragraph (11) of Subsection B of 6.31.2.7
NMAC, including staff from NMSBVI if invited by the parent or the resident school district pursuant 34 CFR Sec. 300.321(a)(6);
                                                (c)           the resident school district shall provide the parents of the student with information on the
continuum of alternative placements, including the alternative placements listed in the definition of special education under 34 CFR
Sec. 300.39 (instruction in regular classrooms, special classes, special schools, home instruction, and instruction in hospitals and
institutions); and supplementary services, such as resource room or itinerant instruction, to be provided in conjunction with regular
class placement;
                                                (d)           in addition to the requirements of Subsection B of 6.31.2.11 NMAC, the IEP team shall be
tasked with:
                                                                (i)            determining if the student has a visual disability, which impacts the student’s ability
to access education, ability to develop language or communication, social emotional development, and/or overall development; and
                                                                (ii)           determining the student’s placement in the least restrictive environment, in
compliance with 34 CFR Secs. 300.114 through 300.120 and Subsection C of 6.31.2.11 NMAC, which for the student may be an
environment specifically designed for blind or visually impaired children, and whether this is the most appropriate setting in providing
educational services and supports to meet the student’s IEP.
                                                (e)           the student’s placement, whether in the resident school district, NMSBVI, or other educational
entity, is the entity that shall have full responsibility for FAPE and all services defined in the student’s IEP unless the resident school
district and NMSBVI agree to share services, responsibilities, and costs pursuant to 34 CFR Sec. 300.103; and 
                                                (f)            the composition of the IEP team after a student’s placement and service determinations shall:
                                                                (i)            include a representative from the resident school district at the request of the parent,
NMSBVI, or the resident school district if the final placement for the student is at NMSBVI; and
                                                                (ii)           include a representative from NMSBVI at the request of the parent, the resident
school district, or NMSBVI if the final placement for the student is at the resident school district or other educational entity.
M.           Children in detention and correctional facilities.
                                (1)           If a child with a disability is placed in a juvenile or adult detention or correctional facility, the facility
shall provide the child with FAPE after the facility learns that the child had been eligible for special education and related services in
the last educational placement prior to incarceration or otherwise determines that the child is eligible.
                                (2)           Juvenile or adult detention or correctional facilities shall take reasonable steps to obtain needed
educational records from a child's last known school or educational facility within two business days, as required under Section 22-13-
33 NMSA 1978, of the child arriving at the juvenile or correctional facility.  Record requests and transfers are subject to the rules under
the Family Educational Rights and Privacy Act (FERPA) at 34 CFR Part 99 and the provisions of Paragraph (3) of Subsection L of
6.31.2.13 NMAC.  The educational program of a juvenile or adult detention or correctional facility is an educational agency for
purposes of FERPA.
                                                (a)           The previous public agency in which the child was enrolled shall take reasonable steps to
promptly respond to the records request from the juvenile correctional facilities.
                                                (b)           To assist juvenile correctional facilities in providing FAPE for children entering the facility
during the summer months, school districts shall provide summer emergency contact information of a person who has access to special
education records, to the state’s directors in the juvenile justice services division of the children, youth, and family department.
                                (3)           A detention or correctional facility that is unable to obtain adequate records from other public agencies,
the child or the parents within the required two business days, as required under Section 22-13-33 NMSA 1978, after the child arrives
at the facility, shall evaluate the child who is known or suspected to be a child with a disability as provided in Subsection F of 6.31.2.10
NMAC and develop an IEP for an eligible child without undue delay.
                                (4)           FAPE for eligible students in juvenile or adult detention or correctional facilities shall be made available
in programs that are suited to the security requirements of each facility and eligible student.  The provisions of 34 CFR Sec. 300.324(d)
apply to IEPs for students with disabilities who are convicted as adults under state law and incarcerated in adult prisons.
                                (5)           A state-supported educational program that serves a juvenile or adult detention or correctional facility
shall be responsible for ensuring that FAPE is provided to eligible children in that facility.
                                (6)           The local school district in which a detention or correctional facility is located (that is not served by a
state-supported educational program) shall be responsible for ensuring that FAPE is made available to eligible children in that facility. 
A child’s LEA of residence or another public agency with educational jurisdiction may agree to share the responsibility pursuant to a
written agreement between or among the public agencies involved.
                                (7)           Children with disabilities who are detained or incarcerated in detention or correctional facilities are wards
of the state and may have surrogate parents appointed pursuant to 34 CFR Sec. 300.519 and Subsection J of 6.31.2.13 NMAC to
protect their rights under IDEA while in state custody.
                                (8)           The public agency that administers the educational program in a juvenile or adult detention or
correctional facility shall ensure that surrogate parents are appointed in cases where no parent as defined in 34 CFR Sec. 300.30(a) and
Paragraph (14) of Subsection B of 6.31.2.7 NMAC is reasonably available or willing to make the educational decisions required for
children with disabilities who are housed in that facility.
                                (9)           Children placed in juvenile or adult detention or correctional facilities shall be provided learning
opportunities and instruction that meet the state standards with benchmarks.
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                N.            Children in private schools or facilities.
                                (1)           Children enrolled by parents in private schools or facilities.
                                                (a)           Parentally placed private school children with disabilities means children with disabilities
enrolled by their parents in private schools, including religious schools or facilities, such as residential treatment centers, day treatment
centers, hospitals, and mental health institutions, that include other children with disabilities who are covered under 34 CFR Secs.
300.145 through 300.147.
                                                (b)           A school district in which a private school or facility is located shall not be considered the
resident school district of a school-age person if residency is based solely on the school-age person's enrollment at the facility and the
school-age person would not otherwise be considered a resident of the state.
                                                (c)           Each LEA shall locate, identify, and evaluate all children with disabilities who are enrolled by
their parents in private schools, including religious elementary schools and secondary schools located in the education jurisdiction of
the LEA, in accordance with 34 CFR Secs. 300.131 and 300.111.
                                                (d)           Each public agency shall develop a “service plan” that describes the special education and
related services the LEA will provide to a parentally placed child with a disability enrolled in a private school who has been designated
to receive services, including the location of the services and any transportation necessary, consistent with 34 CFR Sec. 300.132 and
that is developed and implemented in accordance with 34 CFR Secs. 300.137 through 300.139.  The provision applies only to private
schools and not to private facilities where an IEP shall be in place.
                                                (e)           Pursuant to 34 CFR Sec. 300.133, each LEA is obligated to spend a proportionate amount of its
federal IDEA-Part B funds to assist private school children with disabilities placed in a private school or private facility by a parent
who assumes responsibility for such placement.  In doing so, LEAs shall use the formula for calculating proportionate amount and
annual count of parentally placed private school children with disabilities in accordance with 34 CFR Sec. 300.133.  The public agency
shall not use IDEA funds to benefit private schools as provided in 34 CFR Sec. 300.141.  The state is not required to distribute state
funds for such school-age persons.  Furthermore, the constitution and laws of New Mexico prohibit public agencies from spending
state funds to assist private schools or facilities or their students.
                                                (f)            No parentally placed private school child with a disability has an individual right to receive
some or all of the special education and related services that the child would receive if enrolled in a public school.  Pursuant to 34 CFR
Sec. 300.137, the LEA shall make the final decisions with respect to the services to be provided to eligible parentally placed private
school children with disabilities.
                                                (g)           Pursuant to 34 CFR Secs. 300.134 and 300.135, LEAs shall ensure timely and meaningful
consultation with private school representatives and representatives of parents of parentally placed private school children with
disabilities.  If the LEA fails to engage in meaningful and timely consultation or did not give due consideration to a request from
private school officials, private school officials have the right to submit a complaint to the department.  The private school official and
the LEA shall follow the procedures outlined in 34 CFR Sec. 300.136.
                                                (h)           Pursuant to 34 CFR Secs. 300.140, the due process provisions of Subsection I of 6.31.2.13
NMAC are not applicable except for child find complaints which shall be filed in compliance with 34 CFR Sec. 300.140(b).  Any
complaint that the department or any LEA has failed to meet the requirements in 34 CFR Secs. 300.132 through 300.135 and 300.137
through 300.144 shall be filed in accordance with the provisions described in Subsection H of 6.31.2.13 NMAC.
                                (2)           Children placed in or referred to private schools or facilities by New Mexico public agencies.  Each
public agency shall ensure that a child with a disability who is placed in or referred to a private school or facility by the public agency
as a means of providing special education and related services is provided services in compliance with the requirements of 34 CFR
Secs. 300.146 and 300.147.  Such a child has all the rights of a child with a disability who is served by a public agency.
                                (3)           Children placed in or referred to private schools or facilities by New Mexico public non-educational
agencies.  For a qualified student or school-age person in need of special education placed in a private school or facility by a New
Mexico public noneducational agency with custody or control of the qualified student or school-age person or by a New Mexico court
of competent jurisdiction, the school district in which the facility is located shall be responsible for the planning and delivery of special
education and related services, unless the qualified student's or school-age person's resident school district has an agreement with the
facility to provide such services.  The school district shall make reasonable efforts to involve the qualified student or school-age
person’s resident school district in the IEP process.
                                (4)           Children placed in or referred to private schools or facilities by public noneducational agencies other than
New Mexico public agencies.  A school district in which a private school or facility is located shall not be considered the resident
school district of a school-age person if residency is based solely on the school-age person's enrollment at the facility and the school-
age person would not otherwise be considered a resident of the state.
                                (5)           Children placed in private schools or facilities by parents when FAPE is at issue.  The responsibility of a
local educational agency to pay for the cost of education for a child with a disability who is placed in a private school or facility such as
residential treatment centers, day treatment centers, hospitals or mental health institutions, by parents who allege that the LEA failed to
offer FAPE is governed by the requirements of 34 CFR Sec. 300.148.  Disagreements between a parent and a public agency regarding
the availability of a program appropriate for the child, and the question of financial responsibility, are subject to the due process
procedures of Subsection I of 6.31.2.13 NMAC.
                                (6)           If not otherwise governed by this rule, the department will determine which school district is responsible
for the cost of educating a qualified student in need of special education who has been placed in a private school or facility outside the
qualified student’s resident school district in accordance with the following procedures.
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                                                (a)           The receiving school district shall notify the SED of the department in writing no later than 30
days after the receiving school district receives notice of the placement.  The notice, as described on the department’s website, shall
include:  name of student, date of birth of student, date of placement, information regarding the qualified student’s resident school
district, documentation of placement, including student’s IEP, cost of placement, and any other information deemed relevant by the
SED.  The receiving school district shall provide a copy of the notice to the school district identified as the student’s resident school
district.
                                                (b)           The school district identified as the student’s resident school district may provide any
additional information it deems relevant.  Such additional information shall be provided no later than 15 days after the resident school
district receives its copy of the notice described in Subparagraph (a) of this paragraph.
                                                (c)           No later than 60 days after its receipt of the notice described in Subparagraph (a) of this
paragraph, the SED will issue its determination as to which school district is responsible for the cost of educating the student, together
with the amount of any reasonable reimbursement owed to the receiving school district.  The SED may extend the 60 day timeline for
good cause.
                                (7)           The department shall assign a unique student identifier for school-age persons who have service plans,
including those who are not residents of the state but who are attending private residential treatment facilities in the state.
                                (8)           Children schooled at home.  Each LEA shall locate, evaluate, and determine the eligibility of children
with disabilities who are schooled at home pursuant to Subsection H of Section 22-2-2 NMSA 1978.
[6.31.2.11 NMAC - Rp, 6.31.2.11 NMAC, 7/14/2020]
 
6.31.2.12               EDUCATIONAL SERVICES FOR GIFTED CHILDREN:
                A.            Evaluation procedures for gifted children.
                                (1)           Each school district shall establish a child find procedure that includes a screening and referral process
for students in public schools who may be gifted.
                                (2)           Analysis of data.  The identification of a student as gifted shall include documentation and analysis of
data from multiple sources for subject matter aptitude/achievement, creativity/divergent thinking, and problem solving/critical thinking
including:
                                                (a)           standardized measures, as specified in Subsection B of 6.31.2.12 NMAC, and
                                                (b)           information regarding the child’s abilities from other sources, such as collections of work,
audio/visual tapes, judgment of work by qualified individuals knowledgeable about the child’s performance (e.g., artists, musicians,
poets, and historians, etc.), interviews, or observations.
                                (3)           The child’s ability shall be assessed in all four areas specified in Subsection B of 6.31.2.12 NMAC.
                B.            Standard method for identification.  Under the standard method for identification, students will be evaluated in the
areas of intellectual ability, subject matter aptitude/achievement, creativity/divergent thinking, and problem solving/critical thinking.  A
student who meets the criteria established in Subsection B of 6.31.2.12 for intellectual ability and also meets the criteria in one or more
of the other areas will qualify for consideration of service.  A properly constituted IEP team, including someone who has knowledge of
gifted education, will determine if services are required to meet the child’s educational needs.
                C.            Alternative method for identification.
                                (1)           A school district may apply to the department to utilize an alternative protocol for all students.  Eligibility
of a student will then be determined by a properly administered and collected, department-approved alternative protocol designed to
evaluate a student’s intellectual ability, subject matter aptitude/achievement, creativity/divergent thinking, and problem solving/critical
thinking.
                                (2)           If an accurate assessment of a child’s ability may be affected by factors including cultural background,
linguistic background, English language proficiency level, socioeconomic status, or disability condition(s), an alternative protocol as
described in Paragraph (1) of Subsection E of 6.31.2.12 NMAC will be used in all school districts to determine the student’s eligibility. 
The impact of these factors shall be documented by the person(s) administering the alternative protocol.
                                (3)           The student assistance team (SAT) process requirements will not apply to students who meet the criteria
established by the alternative protocols.  When a student’s overall demonstrated abilities are very superior (as defined by the alternative
protocol author), a properly constituted IEP team, including someone who has knowledge of gifted education, will determine if special
education services are required to meet the child’s educational needs.
                D.            Applicability of rules to gifted children.
                                (1)           All definitions, policies, procedures, assurances, procedural safeguards, and services identified in 6.31.2
NMAC for school-aged children with disabilities apply to school-aged gifted children within the educational jurisdiction of each local
school district, including children in charter schools within the school district, except:
                                                (a)           the requirements of 6.31.2.8 NMAC through 6.31.2.10 NMAC;
                                                (b)           Subsections J, K, and L of 6.31.2.11 NMAC regarding child find, evaluations, and services for
private school children with disabilities, children with disabilities in state-supported educational programs, children with disabilities in
detention and correctional facilities, and children with disabilities who are schooled at home;
                                                (c)           the requirements of 34 CFR Secs. 300.530 through 300.536, Subsection I of 6.31.2.13 NMAC,
and 6.11.2.11 NMAC regarding disciplinary changes of placement for children with disabilities; and
                                                (d)           the requirements of 34 CFR Secs. 300.43 and 300.320(b) and Paragraph (2) of Subsection G of
6.31.2.11 NMAC regarding transition planning.  Students identified as gifted shall meet the requirements at Subsection B of 22-13-1.1



7/29/2020 6.31.2 NMAC

164.64.110.134/parts/title06/06.031.0002.html 21/33

NMSA 1978, which is the next step plan for students without disabilities.
                                (2)           Assuming appropriate evaluations, a child may properly be determined to be both gifted and a child with
a disability and be entitled to a free appropriate public education for both reasons.  The rules in this section, 6.31.2.12 NMAC, apply
only to gifted children.
                                (3)           Nothing in these rules shall preclude a school district or a charter school within a school district from
offering additional gifted programs for children who fail to meet the eligibility criteria.  However, the state shall only provide funds
under Section 22-8-21 NMSA 1978 for department-approved gifted programs for those students who meet the established criteria.
                E.            Advisory committees.
                                (1)           Each school district offering a gifted education program shall create one or more advisory committees of
parents, community members, students, and school staff members.  The school district may create as many advisory committees as
there are high schools in the school district or may create a district-wide advisory committee.
                                (2)           The membership of each advisory committee shall reflect the cultural diversity of the enrollment of the
school district or the schools the advisory committee advises.  Representation from all schools the committee is advising is required.
                                (3)           Purposes.  The advisory committee shall:
                                                (a)           regularly review the goals and priorities of the gifted program, including the operational plans
for student identification, evaluation, placement, and service delivery;
                                                (b)           demonstrate support for the gifted program;
                                                (c)           provide information regarding the impact that cultural background, linguistic background,
socioeconomic status, and disability conditions within the community may have on the child referral, identification, evaluation, and
service delivery processes;
                                                (d)           advocate for children who have been underrepresented in gifted services due to cultural or
linguistic background, socioeconomic status, or disability conditions, in order to ensure that these children have equal opportunities to
benefit from services for gifted students; and
                                                (e)           meet three or more times per year at regular intervals.
                                (4)           Formal documentation of committee membership, activities, and recommendations shall be maintained. 
If proposals are made by the committee to address any of the purposes as listed in Paragraph (3) of Subsection G of 6.31.2.12 NMAC,
they shall be submitted in writing to the school district administration.  The school district administration shall respond in writing to
any proposed actions before the next scheduled meeting of the advisory committee.
[6.31.2.12 NMAC - Rp, 6.31.2.12 NMAC, 7/14/2020]
 
6.31.2.13               ADDITIONAL RIGHTS OF PARENTS, STUDENTS, AND PUBLIC AGENCIES:
                A.            General responsibilities of public agencies.  Each public agency shall establish, implement, and maintain
procedural safeguards that meet the requirements of 34 CFR Secs. 300.500 through 300.536, and all other applicable requirements of
these or other department rules and standards.
                B.            Examination of records.  Each public agency shall afford the parents of a child with a disability an opportunity to
inspect and review all education records related to the child in compliance with 34 CFR Secs. 300.501(a), 300.613 through 300.620, 34
CFR Part 99, and any other applicable requirements of these or other department rules and standards.
                C.            Parent and student participation in meetings.  Each public agency shall afford the parents of a child with a disability
and, as appropriate, the child, an opportunity to participate in meetings with respect to the identification, evaluation, and educational
placement or the provision of FAPE to the child, in compliance with 34 CFR Secs. 300.322, 300.501(b), 300.501(c), and any other
applicable requirements of these or other department rules and standards.
                D.            Notice requirements.
                                (1)           Notice of meetings.  Each public agency shall provide the parents of a child with a disability with
advance written notice that complies with 34 CFR Sec. 300.322 for IEP meetings and any other meetings in which the parent has a
right to participate pursuant to 34 CFR Sec. 300.501.
                                (2)           Notice of agency actions proposed or refused.  A public agency shall give written notice that meets the
requirements of 34 CFR Sec. 300.503 to the parents of a child with a disability a reasonable time before the agency proposes or refuses
to initiate or change the identification, evaluation, or educational placement of the child or the provision of FAPE to the child.  If the
notice relates to a proposed action that also requires parental consent under 34 CFR Sec. 300.300, the public agency may give notice at
the same time it requests parental consent.
                                (3)           Notice of procedural safeguards.  A copy of the procedural safeguards available to the parents of a child
with a disability shall be given to the parents, only one time a school year, except that a copy shall be given to the parents: (a) upon
initial referral for evaluation; (b) upon receipt of the first state complaint under 34 CFR Secs. 300.151 through 300.153; (c) upon
receipt of the first due process complaint under 34 CFR Sec. 300.507 of the school year; (d) in accordance with the discipline
procedures in 34 CFR Sec. 300.530(h); and (e) upon request of the parents.  The notice shall meet all requirements of 34 CFR Sec.
300.504, including the requirement to inform the parents of their obligation under 34 CFR Sec. 300.148 to notify the public agency if
they intend to enroll the child in a private school or facility and seek reimbursement from the public agency.  A public agency may
place a current copy of the procedural safeguards notice on its internet website if a website exists.
                E.            Communications in understandable language.  Pursuant to 34 CFR Secs. 300.9(a), 300.322(e), 300.503(c), and
300.504(d), each public agency shall communicate with parents in understandable language, including the parent’s native language or
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other mode of communication, unless it is clearly not feasible to do so, if necessary for understanding, in IEP meetings, in written
notices, and in obtaining consent where consent is required.
                F.            Parental consent.
                                (1)           Informed parental consent as defined in 34 CFR Sec. 300.9 shall be obtained in compliance with 34 CFR
Sec. 300.300 before: (a) conducting an initial evaluation or reevaluation; and (b) initial provision of special education and related
services to a child with a disability.  Consent for initial evaluation shall not be construed as consent for initial provision of special
education and related services.  If parental consent is not provided for the initial evaluation or the parent fails to respond to a request to
provide consent, the public agency may, but is not required to, pursue the initial evaluation of the child by utilizing the due process and
mediation procedures in Subsection I of 6.31.2.13 NMAC.
                                (2)           Pursuant to 34 CFR Sec. 300.300(d)(1), parental consent is not required before: (a) reviewing existing
data as part of an evaluation or a reevaluation; or (b) administering a test or other evaluation that is administered to all children unless,
before administration of that test or evaluation, consent is required of parents of all children.
                                (3)           Pursuant to 34 CFR Sec. 300.300(b), if the parents of a child with a disability refuse consent for the
initial provision of special education and related services, the public agency may not use the due process and mediation procedures in
Subsection I of 6.31.2.13 NMAC in order to obtain agreement or a ruling that the services may be provided to the child.  If the parent
refuses consent or fails to respond to a request to provide consent for the initial provision of special education and related services, the
public agency will not be considered to be in violation of the requirement to make FAPE available to the child and is not required to
convene an IEP team meeting or develop an IEP under 34 CFR Secs. 300.320 and 300.324.  All provisions of 34 CFR Sec. 300.300
shall be followed with respect to parental consent.
                                (4)           Pursuant to 34 CFR Sec. 300.300(c)(2), informed parental consent need not be obtained for reevaluation
if the public agency can demonstrate that it has taken reasonable measures to obtain that consent by using procedures consistent with
those in 34 CFR Sec. 300.322(d) and the child’s parent has failed to respond.
                                (5)           Pursuant to 34 CFR Sec. 300.300(d)(3), a public agency may not use a parent’s refusal to consent to one
service or activity for which consent is required to deny the parent or child any other service, benefit, or activity of the public agency,
except as required by 34 CFR Part 300.
                                (6)           Pursuant to 34 CFR Sec. 300.300(b)(4), parents may revoke consent for the continued provision of all
special education and related services for their child.  The revocation of consent shall be in writing.  After providing prior written
notice in accordance with 34 CFR Sec. 300.503, the public agency shall cease the provision of special education and related services
for that child.  The public agency may not use the due process and mediation procedures in Subsection I of 6.31.2.13 NMAC in order
to obtain agreement or a ruling that services may be provided to the child.  The public agency will not be considered to be in violation
of the requirement to make FAPE available to the child once consent has been revoked.  The public agency will also not be required to
convene an IEP team meeting or develop an IEP for the child for further provision of special education and related services.
                G.            Conflict management and resolution.
                                (1)           Each public agency shall seek to establish and maintain productive working relationships with the parents
of each child the public agency serves and to deal constructively with disagreements.  Each public agency is strongly encouraged to
provide appropriate training for staff and parents in skills and techniques of conflict prevention and management and dispute resolution
and to utilize an informal dispute resolution method as set forth under Subparagraph (a) of Paragraph (2) of Subsection G of 6.31.2.13
NMAC to resolve disagreements at the local level whenever practicable.
                                (2)           Spectrum of dispute resolution options.  To facilitate dispute prevention as well as swift, early conflict
resolution whenever possible, the department and the public agency shall ensure that the following range of dispute resolution options
is available to parents and public agency personnel.
                                                (a)           Informal dispute resolution option.  If a disagreement arises between parents and a public
agency over a student's IEP or educational program, either the parents or the public agency may convene a new IEP meeting at any
time to attempt to resolve their differences at the local level without state-level intervention.
                                                (b)           Third-party assisted intervention.  The special education division (SED) of the department will
ensure that mediation is available to parents and public agencies who request such third-party assisted intervention before filing a state-
level complaint or a request for a due process hearing.  The SED will honor a request for mediation that:
                                                                (i)            is in writing;
                                                                (ii)           is submitted to the SED;
                                                                (iii)         is a mutual request signed by both parties or their designated representatives;
                                                                (iv)          includes a statement of the matter(s) in dispute and a description of any previous
attempts to resolve these matters at the local level; and
                                                                (v)           any request that does not contain all of these elements will be declined, with an
explanation for the SED's decision and further guidance, as appropriate.
                                                (c)           Formal dispute resolution.
                                                                (i)            A state-level complaint may be filed with the SED of the department by the parents
of a child, or by another individual or organization on behalf of a child, as described under Subparagraph (a) of Paragraph (2) of
Subsection H of 6.31.2.13 NMAC.  Once a complaint has been filed, the parties may agree to convene a FIEP meeting or mediation as
described under Paragraph (3) of Subsection H of 6.31.2.13 NMAC.
                                                                (ii)           A request for a due process hearing may be filed by parents or their authorized
representative, or by a public agency, as described under Paragraph (5) of Subsection I of 6.31.2.13 NMAC. A resolution session
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between the parties shall be convened by the public agency following a request for a due process hearing, unless the parties agree in
writing to waive that option or to convene a mediation instead, as described under Paragraph (8) of Subsection I of 6.31.2.13 NMAC.

        (d)           The Mediation Procedures Act, Section 44-7B-1 et seq. NMSA 1978, does not apply to
mediations conducted under 6.31.2 NMAC.

 H.  State complaint procedures.
 (1)  Scope and dissemination.

        (a)           Subsection H of 6.31.2.13 NMAC prescribes procedures to be used in filing and processing
complaints alleging the failure of the department or a public agency to comply with state or federal laws or rules governing programs
for children with disabilities under IDEA or with state laws or rules governing educational services for gifted children.

        (b)           The SED shall disseminate information regarding state complaint procedures to parents and
other interested individuals and organizations, as identified by the SED, including parent centers, information centers, advocacy
agencies, independent living centers, and other appropriate entities throughout the state.

 (i)  The SED shall place documents regarding state complaint procedures in English and
Spanish, including state complaint forms, in an easily accessible location on the SED website.

        (ii)           The SED shall, on a yearly basis, send an email to the organizations and individuals
identified in Subparagraph (b) of Paragraph (1) of Subsection H of 6.31.2.13 NMAC providing information regarding state complaint
procedures and encouraging these organizations and individuals to post a link to the SED website on their website.

        (iii)         Upon request by any individual or organization, the SED shall provide the
information regarding state complaint procedures, as posted on the SED’s website, in print or electronic form.

 (2)  Requirements for complaints.
        (a)           The SED of the department shall accept and investigate complaints from organizations or

individuals that raise issues within the scope of this procedure as defined in the preceding Paragraph (1) of Subsection H of 6.31.2.13
NMAC.  The complaint shall: (i) be in writing; (ii) be submitted to the SED (or to the secretary of education, in the case of a complaint
against the department); (iii) be signed by the complainant or a designated representative and have the complainant’s contact
information; (iv) if alleging violations with respect to a specific child, include the name and address of the child and the school the
child is attending; (v) include a statement that the department or a public agency has violated a requirement of an applicable state or
federal law or rules; (vi) contain a statement of the facts on which the allegation of violation is based; and (vii) include a description of
a proposed resolution of the problem to the extent known.  Any complaint that does not contain each of these elements will be
declined, with an explanation for the SED's decision and further guidance, as appropriate.

        (b)           If the complaint alleges violations with respect to a specific child, the complaint shall include
the information required by 34 CFR 300.153(b)(4).

        (c)           The party filing the complaint shall forward a copy of the complaint to the public agency
serving the child at the same time the party files the complaint with the SED of the department.

        (d)           Pursuant to 34 CFR Sec. 300.153(c), the complaint shall allege a violation that occurred not
more than one year before the date the complaint is received by the SED in accordance with Subparagraph (a) of Paragraph (2) of
Subsection H of 6.31.2.13 NMAC.

 (3)  Preliminary meeting.
        (a)           FIEP meeting: mediation.  Parties to a state-level complaint may choose to convene a FIEP

meeting or mediation. To do so, the public agency shall (and the parent may) notify the SED of the department in writing within one
business day of reaching their decision to jointly request one of these ADR options. A FIEP meeting or mediation shall be completed
not later than 14 days after the assignment of the IEP facilitator or mediator by the SED, unless a brief extension is granted by the SED
based on exceptional circumstances.  Each session in the FIEP or mediation process shall be scheduled in a timely manner and shall be
held in a location that is convenient to the parties to the complaint.

 (b)           Mediation requirements. If the parties choose to use mediation, the following requirements
apply.

        (i)            Discussions that occur during the mediation process shall be confidential and may
not be used as evidence in any subsequent due process hearings or civil proceedings.

        (ii)           Any mediated agreement shall state that all discussions that occurred during the
mediation process shall be confidential and may not be used as evidence in any subsequent due process hearing or civil proceeding. 
Any such agreement shall also be signed by both the parent and a representative of the public agency who has the authority to bind
such public agency, and shall be enforceable in any state court of competent jurisdiction or in a district court of the United States.

        (iii)         If a mediated agreement involves IEP-related issues, the agreement shall state that the
public agency will subsequently convene an IEP meeting to inform the student's service providers of their responsibilities under that
agreement, and revise the student's IEP accordingly.

        (iv)          The mediator shall transmit a copy of the written mediation agreement to each party
within seven days of the meeting at which the agreement was concluded.  A mediation agreement involving a claim or issue that later
goes to a due process hearing may be received in evidence if the hearing officer rules that part or all of the agreement is relevant to one
or more IDEA issues that are properly before the hearing officer for decision.

        (v)           Each session in the mediation process shall be scheduled in a timely manner and shall
be held in a location that is convenient to the parties to the dispute.
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                                                                (vi)          Any other requirement provided in 34 CFR 300.506(b) that is not otherwise provided
herein.
                                (4)           Complaints and due process hearings on the same issues, which are pursuant to 34 CFR Sec. 300.152(c).
                                                (a)           The SED of the department shall set aside any part of a written complaint that is also the
subject of a due process hearing under Subsection I of 6.31.2.13 NMAC until the conclusion of the hearing and any civil action.  Any
issue in the complaint that is not a part of the due process hearing or civil action will be resolved by the SED as provided in Subsection
H of 6.31.2.13 NMAC.
                                                (b)           If an issue is raised in a complaint that has previously been decided in a due process hearing
involving the same parties, the hearing decision is binding and the SED shall inform the complainant to that effect.
                                                (c)           A complaint alleging a public agency's failure to implement a due process decision will be
resolved by the SED as provided in this Subsection H of 6.31.2.13 NMAC.
                                (5)           Complaints against public agencies.
                                                (a)           Impartial review.  Upon receipt of a complaint that meets the requirements of Paragraph (2) of
Subsection H of 6.31.2.13 NMAC, the SED of the department shall:
                                                                (i)            undertake an impartial investigation which shall include complete review of all
documentation presented and may include an independent on-site investigation, if determined necessary by the SED;
                                                                (ii)           give the complainant the opportunity to submit additional information, either orally
or in writing, about the allegations in the complaint;
                                                                (iii)         provide the public agency with the opportunity to respond to the allegations in the
complaint; and
                                                                (iv)          review all relevant information and make an independent determination as to whether
the public agency is violating a requirement of an applicable state or federal law or rule.
                                                (b)           Decision.  A written decision which includes findings of fact, conclusions, and the reasons for
the decision and which addresses each allegation in the complaint shall be issued by the SED and mailed to the parties within 60 days
of receipt of the written complaint, regardless of whether or not the parties agree to convene a FIEP meeting or mediation.  Such
decision shall further include procedures for effective implementation of the final decision, if needed, including technical assistance,
negotiations, and if corrective action is required, such action shall be designated and shall include the timeline for correction and the
possible consequences for continued noncompliance.
                                                (c)           Failure or refusal to comply.  If the public agency fails or refuses to comply with the applicable
law or rules, and if the noncompliance or refusal to comply cannot be corrected or avoided by informal means, compliance may be
effected by the department by any means authorized by state or federal laws or rules.  The department shall retain jurisdiction over the
issue of noncompliance with the law or rules and shall retain jurisdiction over the implementation of any corrective action required.
                                (6)           Complaints against the department.  If the complaint concerns a violation by the department and: is
submitted in writing to the secretary of education; is signed by the complainant or a designated representative; includes a statement that
the department has violated a requirement of an applicable state or federal law or rule; contains a statement of facts on which the
allegation of violation is based, and otherwise meets the requirements of Paragraph (2) of Subsection H of 6.31.2.13 NMAC, the
secretary of education or designee shall appoint an impartial person or impartial persons to conduct an investigation.
                                                (a)           Investigation.  The person or persons appointed shall: acknowledge receipt of the complaint in
writing; undertake an impartial investigation which shall include a complete review of all documentation presented and may include an
independent onsite investigation, if necessary; give the complainant the opportunity to submit additional information, either orally or in
writing, about the allegations in the complaint; provide the department with the opportunity to respond to the complaint; and review all
relevant information and make an independent determination as to whether the department is violating a requirement of an applicable
state or federal law or rule.
                                                (b)           Decision.  A written decision, including findings of fact, conclusions, recommendations for
corrective action, and the reasons for the decision and addressing each allegation in the complaint, shall be issued by the person or
people appointed pursuant to this paragraph and mailed to the parties within 60 days of receipt of the written complaint.  The person or
people appointed pursuant to this paragraph has no authority to order rulemaking by the department.
                                (7)           Extension of time limit.  An extension of the time limit under Subparagraph (b) of Paragraph (5) or
Subparagraph (b) of Paragraph (6) of this Subsection H of 6.31.2.13 NMAC shall be permitted by the SED of the department only if
exceptional circumstances exist with respect to a particular complaint or if the parent or any other party filing a complaint and the
public agency involved agree to extend the time to engage in mediation or a FIEP meeting.
                                (8)           Conflicts with federal laws or rules.  If any federal law or rule governing any federal program subject to
this rule affords procedural rights to a complainant which exceed those set forth in Subsection H of 6.31.2.13 NMAC for complaints
within the scope of these rules, such statutory or regulatory right(s) shall be afforded to the complainant.  In acknowledging receipt of
such a complaint, the SED shall set forth the procedures applicable to that complaint.
                I.             Due process hearings.
                                (1)           Scope.  Subsection I of 6.31.2.13 NMAC establishes procedures governing impartial due process
hearings for the following types of cases:
                                                (a)           requests for due process in IDEA cases governed by 34 CFR Secs. 300.506 through 300.518
and 300.530 through 300.532; and
                                                (b)           claims for gifted services.
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                                (2)           Bases for requesting hearing.  A parent or public agency may initiate an impartial due process hearing on
the following matters:
                                                (a)           the public agency proposes to initiate or change the identification, evaluation, or educational
placement of the child or the provision of FAPE to the child;
                                                (b)           the public agency refuses to initiate or change the identification, evaluation, or educational
placement of the child or the provision of FAPE to the child;
                                                (c)           the public agency proposes or refuses to initiate or change the identification, evaluation, or
educational placement of, or services to, a child who needs or may need gifted services.
                                (3)           Bases for requesting expedited hearing.
                                                (a)           Pursuant to 34 CFR Sec. 300.532 and 20 USC Sec. 1415(k)(3), a parent may request an
expedited hearing to review any decision regarding placement or a manifestation determination under 34 CFR Secs. 300.530 through
300.531.
                                                (b)           Pursuant to 34 CFR Sec. 300.532(c) and 20 USC Sec. 1415(k)(3), a public agency may request
an expedited hearing if it believes that maintaining the current placement of a child is substantially likely to result in injury to the child
or others.
                                (4)           Request for hearing.  A parent requesting a due process hearing shall transmit written notice of the
request to the public agency whose actions are in question and to the SED of the department.  A public agency requesting a due process
hearing shall transmit written notice of the request to the parent(s) and to the SED of the department.  The written request shall state
with specificity the nature of the dispute and shall include:
                                                (a)           the name of the child;
                                                (b)           the address of the residence of the child (or available contact information in the case of a
homeless child);
                                                (c)           the name of the school the child is attending;
                                                (d)           the name of the public agency, if known;
                                                (e)           the name and address of the party making the request (or available contact information in the
case of a homeless party);
                                                (f)            a description of the nature of the problem of the child relating to the proposed or refused
initiation or change, including facts relating to the problem;
                                                (g)           a proposed resolution of the problem to the extent known and available to the party requesting
the hearing at the time;
                                                (h)           a request for an expedited hearing shall also include a statement of facts sufficient to show that
a requesting parent or public agency is entitled to an expedited hearing under 34 CFR Secs. 300.532(c) or 20 USC Sec. 1415(k)(3);
                                                (i)            a request for a hearing shall be in writing and signed and dated by the parent or the authorized
public agency representative; an oral request made by a parent who is unable to communicate by writing shall be reduced to writing by
the public agency and signed by the parent;
                                                (j)            a request for hearing filed by or on behalf of a party who is represented by an attorney shall
include a sufficient statement authorizing the representation; a written statement on a client's behalf that is signed by an attorney who is
subject to discipline by the New Mexico supreme court for a misrepresentation shall constitute a sufficient authorization; and
                                                (k)           a party may not have a hearing on a due process complaint until the party, or the attorney
representing the party, files a due process complaint that meets the requirements of this paragraph.
                                (5)           Response to request for hearing.
                                                (a)           A request for a hearing shall be deemed to be sufficient unless the party receiving the notice of
request notifies the hearing officer and the other party in writing that the receiving party believes the request has not met the
requirements of Paragraph (5) of Subsection I of 6.31.2.13 NMAC.
                                                (b)           Public agency response.
                                                                (i)            In general.  If the public agency has not sent a prior written notice to the parent
regarding the subject matter contained in the parent's due process hearing request, such public agency shall, within 10 days of its
receipt of the request, send to the parent a response that meets the requirements of 34 CFR Sec. 300.508(e) and 20 USC Sec. 1415(c)
(2)(B)(i). This requirement presents an additional opportunity for parties to clarify and potentially resolve their dispute(s).
                                                                (ii)           Sufficiency.  A response filed by a public agency pursuant to Item (i) of
Subparagraph (b) of Paragraph (6) shall not be construed to preclude such public agency from asserting that the parent's due process
hearing request was insufficient where appropriate.
                                                (c)           Other party response.  Except as provided in Subparagraph (b) of Paragraph (6) of Subsection I
of 6.31.2.13 NMAC, the non-complaining party shall, within 10 days of its receipt of the request for due process, send to the requesting
party a response that specifically addresses the issues raised in the hearing request.  This requirement also presents an opportunity to
clarify and potentially resolve disputed issues between the parties.
                                                (d)           A party against whom a due process hearing request is filed shall have a maximum of 15 days
after receiving the request to provide written notification to the hearing officer of insufficiency under Subparagraph (a) of Paragraph
(6) of Subsection I of 6.31.2.13 NMAC.  The 15-day timeline for the public agency to convene a resolution session under Paragraph
(8) of Subsection I of 6.31.2.13 NMAC runs at the same time as the 15-day timeline for filing notice of insufficiency.
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                                                (e)           Determination.  Within five days of receipt of a notice of insufficiency under Subparagraph (d)
of Paragraph (6) of Subsection I of 6.31.2.13 NMAC, the hearing officer shall make a determination on the face of the due process
request of whether it meets the requirements of Paragraph (5) of Subsection I of 6.31.2.13 NMAC and shall immediately notify the
parties in writing of such determination.
                                                (f)            Amended due process request.  A party may amend its due process request only if:
                                                                (i)            the other party consents in writing to such amendment and is given the opportunity to
resolve the complaint through a meeting held pursuant to Paragraph (8) of Subsection I of 6.31.2.13 NMAC; or
                                                                (ii)           the hearing officer grants permission, except that the hearing officer may only grant
such permission at any time not later than five days before a due process hearing occurs.
                                                (g)           Applicable timeline.  The applicable timeline for a due process hearing under this part shall
recommence at the time the party files an amended notice, including the timeline under Paragraph (8) of Subsection I of 6.31.2.13
NMAC.
                                (6)           Duties of the SED of the department.  Upon receipt of a written request for due process, the SED shall:
                                                (a)           appoint a qualified and impartial hearing officer who meets the requirements of 34 CFR Sec.
300.511(c) and 20 USC Sec. 1415(f)(3)(A);
                                                (b)           arrange for the appointment of a qualified and impartial mediator or IEP facilitator pursuant to
34 CFR Sec. 300.506 to offer ADR services to the parties;
                                                (c)           inform the parent in writing of any free or low-cost legal and other relevant services available
in the area; the SED shall also make this information available whenever requested by a parent; and
                                                (d)           inform the parent that in any action or proceeding brought under 20 USC Sec. 1415, a state or
federal court, in its discretion and subject to the further provisions of 20 USC Sec. 1415(g)(3)(b) and 34 CFR Sec. 300.517, may award
reasonable attorneys' fees as part of the costs to a prevailing party;
                                                (e)           the SED shall also:
                                                                (i)            keep a list of the persons who serve as hearing officers and a statement of their
qualifications;
                                                                (ii)           appoint another hearing officer if the initially appointed hearing officer excuses
himself or herself from service;
                                                                (iii)         ensure that mediation and FIEP meetings are considered as voluntary and are not used
to deny or delay a parent's right to a hearing; and
                                                                (iv)          ensure that within 45 days of commencement of the timeline for a due process
hearing, a final written decision is reached and a copy transmitted to the parties, unless one or more specific extensions of time have
been granted by the hearing officer at the request of either party (or at the joint request of the parties, where the reason for the request is
to allow the parties to pursue an ADR option); and
                                                (f)            following the decision, the SED shall, after deleting any personally identifiable information,
transmit the findings and decision to the state IDEA advisory panel and make them available to the public upon request.
                                (7)           Preliminary meeting.
                                                (a)           Resolution session.  Before the opportunity for an impartial due process hearing under
Paragraphs (3) or (4) of Subsection I of 6.31.2.13 NMAC, the public agency shall convene a resolution session with the parents and the
relevant member or members of the IEP team who have specific knowledge of the facts identified in the due process request, unless the
parents and the public agency agree in writing to waive such a meeting, or agree to use the mediation process instead.  The resolution
session:
                                                                (i)            shall occur within 15 days of the respondent's receipt of a request for due process;
                                                                (ii)           shall include a representative of the public agency who has decision-making
authority on behalf of that public agency;
                                                                (iii)         may not include an attorney of the public agency unless the parent is accompanied by
an attorney; and
                                                                (iv)          shall provide an opportunity for the parents of the child and the public agency to
discuss the disputed issue(s) and the facts that form the basis of the dispute, in order to attempt to resolve the dispute;
                                                                (v)           if the parties desire to have their discussions in the resolution session remain
confidential, they may agree in writing to maintain the confidentiality of all discussions and that such discussions cannot later be used
as evidence in the due process hearing or any other proceeding; and
                                                                (vi)          if an agreement is reached following a resolution session, the parties shall execute a
legally binding agreement that is signed by both the parent and a representative of the public agency who has the authority to bind that
public agency, and which is enforceable in any state court of competent jurisdiction or in a district court of the United States; if the
parties execute an agreement pursuant to a resolution session, a party may void this agreement within three business days of the
agreement's execution; further, if the resolution session participants reach agreement on any IEP-related matters, the binding agreement
shall state that the public agency will subsequently convene an IEP meeting to inform the student's service providers of their
responsibilities under that agreement and revise the student's IEP accordingly.
                                                (b)           FIEP meeting; mediation.  Parties to a due process hearing may choose to convene a FIEP
meeting or mediation instead of a resolution session.  To do so, the party filing the request for the hearing shall (and the responding
party may) notify the hearing officer in writing within one business day of the parties' decision to jointly request one of these options. 
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A FIEP meeting or mediation shall be completed not later than 14 days after the assignment of the IEP facilitator or mediator by the
SED, unless, upon joint request by the parties, an extension is granted by the hearing officer.  Each session in the FIEP or mediation
process shall be scheduled in a timely manner and shall be held in a location that is convenient to the parties to the hearing.  The
requirements for mediation, as set forth at Subparagraph (c) of Paragraph (3) of Subsection H of 6.31.2.13 NMAC apply to mediation
in this context as well.
                                                (c)           Applicable timelines.
                                                                (i)            If the parties agree to convene a resolution session, the applicable timelines for the
due process hearing shall be suspended for up to 30 days from the date the due process request was received by the SED (except in the
case of an expedited hearing), and the meeting shall proceed according to the requirements set forth under Subparagraph (a) of
Paragraph (8) of Subsection I of 6.31.2.13 NMAC.
                                                                (ii)           If the parties agree to convene a FIEP meeting or mediation, the public agency shall
contact the person or entity identified by the SED to arrange for mediation or a FIEP meeting, as appropriate.  Except for expedited
hearings, the parties to the FIEP meeting or mediation process may jointly request that the hearing officer grant a specific extension of
time for the prehearing conference and for completion of the hearing beyond the 45 day period for issuance of the hearing decision. 
The hearing officer may grant such extensions in a regular case but may not exceed the 20 school day deadline in an expedited case.
                                                                (iii)         If the parties agree to waive all preliminary meeting options and proceed with the due
process hearing, the hearing officer shall send written notification to the parties that the applicable timelines for the due process hearing
procedure shall commence as of the date of that notice.  The hearing officer shall thereafter proceed with the prehearing procedures, as
set forth under Paragraph (12) of Subsection I of 6.31.2.13 NMAC.
                                                (d)           Resolution.  Upon resolution of the dispute, the party who requested the due process hearing
shall transmit a written notice informing the hearing officer and the SED that the matter has been resolved and withdraw the request for
hearing.  The hearing officer shall transmit an appropriate order of dismissal to the parties and the SED.
                                                (e)           Hearing.  If the parties convene a resolution session and they have not resolved the disputed
issue(s) within 30 days of the receipt of the due process request by the SED in a non-expedited case, the public agency shall (and the
parents may) notify the hearing officer in writing within one business day of reaching this outcome.  The hearing officer shall then
promptly notify the parties in writing that the due process hearing shall proceed and all applicable timelines for a hearing under this
part shall commence as of the date of such notice.
                                                (f)            Further adjustments to the timelines may be made as provided in 34 CFR Secs. 300.510(b) and
300.510(c).
                                                (g)           The resolution of disputes by mutual agreement is strongly encouraged and nothing in these
rules shall be interpreted as prohibiting the parties from engaging in settlement discussions at any time before, during, or after an ADR
meeting, a due process hearing, or a civil action.
                                (8)           Hearing officer responsibility and authority.  Hearing officers shall conduct proceedings under these rules
with due regard for the costs and other burdens of due process proceedings for public agencies, parents, and students.  In that regard,
hearing officers shall strive to maintain a reasonable balance between affording parties a fair opportunity to vindicate their IDEA rights
and the financial and human costs of the proceedings to all concerned.  Accordingly, each hearing officer shall exercise such control
over the parties, proceedings, and the hearing officer's own practices as the hearing officer deems appropriate to further those ends
under the circumstances of each case.  In particular, and without limiting the generality of the foregoing, the hearing officer, at the
request of a party or upon the hearing officer's own initiative and after the parties have had a reasonable opportunity to express their
views on disputed issues:
                                                (a)           shall ensure by appropriate orders that parents and their duly authorized representatives have
timely access to records and information under the public agency's control which are reasonably necessary for a fair assessment of the
IDEA issues raised by the requesting party;
                                                (b)           shall limit the issues for hearing to those permitted by IDEA which the hearing officer deems
necessary for the protection of the rights that have been asserted by the requesting party in each case;
                                                (c)           may issue orders directing the timely production of relevant witnesses, documents, or other
information within a party’s control, protective orders, or administrative orders to appear for hearings, and may address a party's
unjustified failure or refusal to comply by appropriate limitations on the claims, defenses, or evidence to be considered;
                                                (d)           shall exclude evidence that is irrelevant, immaterial, unduly repetitious, or excludable on
constitutional or statutory grounds or on the basis of evidentiary privilege recognized in federal courts or the courts of New Mexico;
                                                (e)           may issue such other orders and make such other rulings, not inconsistent with express
provisions of these rules or IDEA, as the hearing officer deems appropriate to control the course, scope, and length of the proceedings
while ensuring that the parties have a fair opportunity to present and support all allowable claims and defenses that have been asserted;
and
                                                (f)            shall not permit non-attorneys to represent parties at due process hearings.
                                (9)           Duties of the hearing officer.  The hearing officer shall excuse himself or herself from serving in a
hearing in which he or she believes a personal or professional bias or interest exists which conflicts with his or her objectivity.  The
hearing officer shall:
                                                (a)           make a determination regarding the sufficiency of a request for due process within five days of
receipt of any notice of insufficiency and notify the parties of this determination in writing;
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                                                (b)           schedule an initial prehearing conference within 14 days of commencement of the timeline for
a due process hearing or as soon as reasonably practicable in an expedited case pursuant to Paragraph (12) of Subsection I of 6.31.2.13
NMAC;
                                                (c)           reach a decision, which shall include written findings of fact, conclusions of law, and reasons
for these findings and conclusions and shall be based solely on evidence presented at the hearing;
                                                (d)           transmit the decision to the parties and to the SED within 45 days of the commencement of the
timeline for the hearing, unless a specific extension of time has been granted by the hearing officer at the request of a party to the
hearing, or at the joint request of the parties where the reason for the request is to permit the parties to pursue an ADR option; for an
expedited hearing, no extensions or exceptions beyond the time frame provided in Subparagraph (a) of Paragraph (19) of Subsection I
of 6.31.2.13 NMAC;
                                                (e)           the hearing officer may reopen the record for further proceedings at any time before reaching a
final decision after transmitting appropriate notice to the parties; the hearing is considered closed and final when the written decision is
transmitted to the parties and to the SED; and
                                                (f)            the decision of the hearing officer is final, unless a party brings a civil action as set forth in
Paragraph (24) of Subsection I of 6.31.2.13 NMAC.
                                (10)         Withdrawal of request for hearing.  A party may unilaterally withdraw a request for due process at any
time before a decision is issued.  A written withdrawal that is transmitted to the hearing officer, and the other party at least two
business days before a scheduled hearing, shall be without prejudice to the party's right to file a later request on the same claims, which
shall ordinarily be assigned to the same hearing officer.  A withdrawal that is transmitted or communicated within two business days of
the scheduled hearing shall ordinarily be with prejudice to the party's right to file a later request on the same claims unless the hearing
officer orders otherwise for good cause shown.  A withdrawal that is entered during or after the hearing but before a decision is issued
shall be with prejudice.  In any event, the hearing officer shall enter an appropriate order of dismissal.
                                (11)         Prehearing procedures.  Unless extended by the hearing officer at the request of a party, within 14 days of
the commencement of the timeline for a due process hearing and as soon as is reasonably practicable in an expedited case, the hearing
officer shall conduct an initial prehearing conference with the parent and the public agency to:
                                                (a)           identify the issues (disputed claims and defenses) to be decided at the hearing and the relief
sought;
                                                (b)           establish the hearing officer's jurisdiction over IDEA and gifted issues;
                                                (c)           determine the status of the resolution session, FIEP meeting, or mediation between the parties
and determine whether an additional prehearing conference will be necessary as a result;
                                                (d)           review the hearing rights of both parties, as set forth in Paragraphs (15) and (16) of Subsection
I of 6.31.2.13 NMAC, including reasonable accommodations to address an individual's need for an interpreter at public expense;
                                                (e)           review the procedures for conducting the hearing;
                                                (f)            set a date, time, and place for the hearing that is reasonably convenient to the parents and child
involved; the hearing officer shall have discretion to determine the length of the hearing, taking into consideration the issues presented;
                                                (g)           determine whether the child who is the subject of the hearing will be present and whether the
hearing will be open to the public;
                                                (h)           set the date by which any documentary evidence intended to be used at the hearing by the
parties shall be exchanged; the hearing officer shall further inform the parties that, not less than five business days before a regular
hearing or, if the hearing officer so directs, not less than two business days before an expedited hearing, each party shall disclose to the
other party all evaluations completed by that date and recommendations based on the evaluations that the party intends to use at the
hearing; the hearing officer may bar any party that fails to disclose such documentary evidence, evaluation(s), or recommendation(s) by
the deadline from introducing the evidence at the hearing without the consent of the other party;
                                                (i)            as appropriate, determine the current educational placement of the child pursuant to Paragraph
(26) of Subsection I of 6.31.2.13 NMAC;
                                                (j)            exchange lists of witnesses and, as appropriate, entertain a request from a party to issue an
administrative order compelling the attendance of a witness or witnesses at the hearing;
                                                (k)           address other relevant issues and motions; and
                                                (l)            determine the method for having a written, or at the option of the parent, electronic verbatim
record of the hearing; the public agency shall be responsible for arranging for the verbatim record of the hearing; and
                                                (m)          the hearing officer shall transmit to the parties and the SED of the department a written
summary of the prehearing conference; the summary shall include, but not be limited to, the date, time, and place of the hearing, any
prehearing decisions, and any orders from the hearing officer.
                                (12)         Each hearing involving oral arguments shall be conducted at a time and place that is reasonably
convenient to the parents and child involved.
                                (13)         In order to limit testimony at the hearing to only those factual matters which remain in dispute between
the parties, on or before 10 days before the date of the hearing, each party shall submit a statement of proposed stipulated facts to the
opposing party.  On or before five days before the date of the hearing, the parties shall submit a joint statement of stipulated facts to the
hearing officer.  All agreed-upon stipulated facts shall be deemed admitted, and evidence shall not be permitted for the purpose of
establishing these facts.
                                (14)         Any party to a hearing has the right to:



7/29/2020 6.31.2 NMAC

164.64.110.134/parts/title06/06.031.0002.html 29/33

                                                (a)           be accompanied and advised by counsel and by individuals with special knowledge or training
with respect to the problems of children with disabilities;
                                                (b)           present evidence and confront, cross-examine, and compel the attendance of witnesses;
                                                (c)           prohibit the introduction of any evidence at the hearing that has not been disclosed to that party
at least five business days before a regular hearing or, if the hearing officer so directs in the prehearing summary, at least two business
days before an expedited hearing;
                                                (d)           obtain a written, or, at the option of the parents, electronic verbatim record of the hearing; and
                                                (e)           obtain written, or, at the option of the parents, electronic findings of fact and decisions.
                                (15)         Parents involved in hearings also have the right to:
                                                (a)           have the child who is the subject of the hearing present; and
                                                (b)           open the hearing to the public.
                                (16)         The record of the hearing and the findings of fact and decisions shall be provided at no cost to the
parents.
                                (17)         Limitations on the hearing.
                                                (a)           The party requesting the due process hearing shall not be allowed to raise issues at the hearing
that were not raised in the request for a due process hearing (including an amended request, if such amendment was previously
permitted) filed under Paragraph (5) of Subsection I of 6.31.2.13 NMAC, unless the other party agrees otherwise.
                                                (b)           Timeline for requesting hearing.  A parent or public agency shall request an impartial due
process hearing within two years of the date that the parent or public agency knew or should have known about the alleged action that
forms the basis of the due process request.
                                                (c)           Exceptions to the timeline.  The timeline described in Subparagraph (b) of Paragraph (18) of
Subsection I of 6.31.2.13 NMAC shall not apply to a parent if the parent was prevented from requesting the hearing due to:
                                                                (i)            specific misrepresentations by the public agency that it had resolved the problem that
forms the basis of the due process request; or
                                                                (ii)           the public agency's withholding of information from the parent that was required
under this part to be provided to the parent.
                                (18)         Rules for expedited hearings.  The rules in Paragraphs (4) through (18) of Subsection I of 6.31.2.13
NMAC shall apply to expedited due process hearings with the following exceptions.
                                                (a)           The SED of the department and the hearing officer shall ensure that a hearing is held within 20
school days of the date the request for hearing is received by the SED, and a written decision is reached within 10 school days of the
completion of the hearing, without exceptions or extensions, and thereafter mailed to the parties.
                                                (b)           The hearing officer shall seek to hold the hearing and issue a decision as soon as is reasonably
practicable within the time limit described in Subparagraph (a) of Paragraph (19) of Subsection I of 6.31.2.13 NMAC, and shall
expedite the proceedings with due regard for any progress in a resolution session, FIEP meeting, or mediation, the parties' need for
adequate time to prepare and the hearing officer's need for time to review the evidence and prepare a decision after the hearing.
                                                (c)           The parties shall decide whether to convene a resolution session, FIEP meeting, or mediation
before the commencement of an expedited hearing in accordance with Paragraph (8) of Subsection I of 6.31.2.13 NMAC and are
encouraged to utilize one of these preliminary meeting options.  However, in the case of an expedited hearing, agreement by the parties
to convene a resolution session, FIEP meeting, or mediation shall not result in the suspension or extension of the timeline for the
hearing stated under Subparagraph (a) of Paragraph (19) of Subsection I of 6.31.2.13 NMAC.  The timeline for resolution sessions
provided in 34 CFR Sec. 300.532(c)(3) shall be observed.
                                                (d)           Subparagraph (a) of Paragraph (6) of Subsection I of 6.31.2.13 NMAC relating to sufficiency
of the request for the expedited due process hearing does not apply to expedited hearings.
                                                (e)           The hearing officer may shorten the timeline for the exchange of proposed stipulated facts
between the parties as the hearing officer deems necessary and appropriate given the circumstances of a particular case.  The hearing
officer may also shorten the timeline for providing agreed-upon stipulated facts to the hearing officer to two school days before the
hearing.
                                                (f)            Decisions in expedited due process hearings are final, unless a party brings a civil action as
provided in Paragraph (24) of Subsection I of 6.31.2.13 NMAC.
                                (19)         Decision of the hearing officer.
                                                (a)           In general.  Subject to Subparagraph (b) of Paragraph (20) of Subsection I of 6.31.2.13 NMAC,
a decision made by a hearing officer shall be made on substantive grounds based on a determination of whether the child received a
free appropriate public education (FAPE).
                                                (b)           Procedural issues. In matters alleging a procedural violation, a hearing officer may find that a
child did not receive a FAPE only if the procedural inadequacies:
                                                                (i)            impeded the child's right to a FAPE;
                                                                (ii)           significantly impeded the parents' opportunity to participate in the decision-making
process regarding the provision of a FAPE to the student; or
                                                                (iii)         caused a deprivation of educational benefits.
                                                (c)           Rule of construction.  Nothing in this paragraph shall be construed to preclude a hearing officer
from ordering a public agency to comply with procedural requirements under this section.
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                                (20)         Rule of construction.  Nothing in this Subsection I shall be construed to affect the right of a parent to file
a complaint with the SED of the department, as described under Subsection H of 6.31.2.13 NMAC.
                                (21)         Modification of final decision.  Clerical mistakes in final decisions, orders, or parts of the record and
errors therein arising from oversight or omission may be corrected by the hearing officer at any time on the hearing officer's own
initiative or on the request of any party and after such notice, if any, as the hearing officer orders.  Such mistakes may be corrected after
a civil action has been brought pursuant to Paragraph (24) of Subsection I of 6.31.2.13 NMAC only with leave of the state or federal
district court presiding over the civil action.
                                (22)         Expenses of the hearing.  The public agency shall be responsible for paying administrative costs
associated with a hearing, including the hearing officer's fees and expenses and expenses related to the preparation and copying of the
verbatim record, its transmission to the SED, and any further expenses for preparing the complete record of the proceedings for filing
with a reviewing federal or state court in a civil action.  Each party to a hearing shall be responsible for its own legal fees or other
costs, subject to Paragraph (25) of Subsection I of 6.31.2.13 NMAC.
                                (23)         Civil action.
                                                (a)           Any party aggrieved by the decision of a hearing officer in an IDEA matter has the right to
bring a civil action in a state or federal district court pursuant to 20 USC Sec. 1415(i) and 34 CFR Sec. 300.516.  Any civil action shall
be filed within 30 days of the receipt of the hearing officer's decision by the appealing party.
                                                (b)           A party aggrieved by the decision of a hearing officer in a matter relating solely to the
identification, evaluation, or educational placement of or services to a child who needs or may need gifted services may bring a civil
action in a state court of appropriate jurisdiction within 30 days of receipt of the hearing officer's decision by the appealing party.
                                (24)         Attorney fees.
                                                (a)           In any action or proceeding brought under 20 USC Sec. 1415, the court, in its discretion and
subject to the further provisions of 20 USC Sec. 1415(i) and 34 CFR Sec. 300.517, may award reasonable attorney fees as part of the
costs to:
                                                                (i)            the parent of a child with a disability who is a prevailing party;
                                                                (ii)           a prevailing public agency against the attorney of a parent who files a request for due
process or subsequent cause of action that is frivolous, unreasonable, or without foundation, or against the attorney of a parent who
continued to litigate after the litigation clearly became frivolous, unreasonable, or without foundation; or
                                                                (iii)         a prevailing public agency against the attorney of a parent, or against the parent, if the
parent's complaint or subsequent cause of action was presented for any improper purpose, such as to harass, to cause unnecessary
delay, or to needlessly increase the cost of litigation.
                                                (b)           Any action for attorney fees shall be filed within 30 days of the receipt of the last
administrative decision.
                                                (c)           Opportunity to resolve due process complaints.  A meeting conducted pursuant to
Subparagraph (a) of Paragraph (8) of Subsection I of 6.31.2.13 NMAC shall not be considered:
                                                                (i)            a meeting convened as a result of an administrative hearing or judicial action; or
                                                                (ii)           an administrative hearing or judicial action for purposes of this paragraph.
                                                (d)           Hearing officers are not authorized to award attorney fees.
                                                (e)           Attorney fees are not recoverable for actions or proceedings involving services to gifted
children or other claims based solely on state law.
                                (25)         Child's status during proceedings.
                                                (a)           Except as provided in 34 CFR Sec. 300.533 and Paragraph (4) of Subsection I of 6.31.2.13
NMAC, and unless the public agency and the parents of the child agree otherwise, during the pendency of any administrative or
judicial proceeding regarding an IDEA due process request, the child involved shall remain in his or her current educational
placement.  Disagreements over the identification of the current educational placement which the parties cannot resolve by agreement
shall be resolved by the hearing officer as necessary.
                                                (b)           If the case involves an application for initial admission to public school, the child, with the
consent of the parents, shall be placed in the public school until the completion of all the proceedings.
                                                (c)           If a hearing officer agrees with the child's parents that a change of placement is appropriate, that
placement shall be treated as an agreement between the public agency and the parents for purposes of Subparagraph (a) of Paragraph
(26) of Subsection I of 6.31.2.13 NMAC.
                J.             Surrogate parents and foster parents.
                                (1)           Each public agency shall ensure that a qualified surrogate parent is appointed in compliance with 34 CFR
Sec. 300.519 when needed to protect the rights of a child with a disability who is within the public agency’s educational jurisdiction.  A
surrogate parent need not be appointed if a person who qualifies as a parent under 34 CFR Sec. 300.30(b) and Paragraph (13) of
Subsection B of 6.31.2.7 NMAC can be identified.
                                (2)           A foster parent who meets all requirements of 34 CFR Sec. 300.30 may be treated as the child’s parent
pursuant to that rule.  A foster parent who does not meet those requirements but meets all requirements of 34 CFR Sec. 300.519 may be
appointed as a surrogate parent if the public agency that is responsible for the appointment deems such action appropriate.
                                (3)           Pursuant to 34 CFR Sec. 300.519, a surrogate parent may represent the child in all matters relating to the
identification, evaluation, and educational placement of the child and the provision of FAPE to the child.
                K.            Transfer of parental rights to students at age 18.
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                                (1)           Pursuant to Secs. 12-2A-3 and 28-6-1 NMSA 1978, a person’s age of majority begins on the first instant
of his or her 18th birthday and a person who has reached the age of majority is an adult for all purposes not otherwise limited by state
law.  A guardianship proceeding under the probate code is the only way an adult in New Mexico can legally be determined to be
incompetent and have the right to make his or her own decisions taken away.  Public agencies and their IEP teams are not empowered
to make such determinations under New Mexico law.  Accordingly, pursuant to 34 CFR Sec. 300.520, when a child with a disability
reaches age 18 and does not have a court-appointed general guardian, limited guardian, or other person who has been authorized by a
court to make educational decisions on the student's behalf or who has not signed a power of attorney as provided under New Mexico
law:
                                                (a)           a public agency shall provide any notices required by 34 CFR Part 300 to the child and the
parents;
                                                (b)           all other rights accorded to parents under Part B of IDEA, New Mexico law, or department
rules and standards transfer to the child; and
                                                (c)           the public agency shall notify the individual and the parents of the transfer of rights.
                                (2)           Pursuant to 34 CFR Sec. 300.320(c), each annual IEP review for a child who is age 14 or older shall
include a discussion of the rights that will transfer when the child turns age 18 and, as appropriate, a discussion of the parents' plans for
obtaining a guardian before that time.  The IEP of a child who is age 14 or older shall include a statement that the child and the parent
have been informed of the rights that will transfer to the child at age 18.
                L.            Confidentiality of information.
                                (1)           Confidentiality requirements.  Each public agency collecting, using, or maintaining any personally
identifiable information on children under Part B of IDEA shall comply with all applicable requirements of 34 CFR Secs. 300.610
through300.626, and the federal Family Educational Rights and Privacy Act, 34 CFR Part 99.
                                (2)           Parental rights to inspect, review, and request amendment of education records.  Each public agency shall
permit parents or their authorized representatives to inspect and review any education records relating to their children that are
collected, maintained, or used by the public agency under Part B of IDEA pursuant to 34 CFR Sec. 300.613.  A parent who believes
that information in the education records is inaccurate or misleading or violates the privacy or other rights of the child may request the
public agency that maintains the information to amend the information pursuant to 34 CFR Sec. 300.618 and shall have the opportunity
for a hearing on that request pursuant to 34 CFR Secs. 300.619 through300.621 and 99.22.
                                (3)           Transfer of student records.
                                                (a)           Pursuant to 34 CFR Sec. 99.31(a)(2), an educational agency may transfer child records without
parental consent when requested by another educational agency in which a child seeks or intends to enroll as long as the sending
educational agency has included the proper notification that it will do so in its required annual FERPA notice to children and parents. 
In view of the importance of uninterrupted educational services to children with disabilities, each New Mexico public agency is hereby
directed to include such language in its annual FERPA notice and to ensure that it promptly honors each proper request for records
from an educational agency that has become responsible for serving a child with a disability.
                                                (b)           State-supported educational programs and the educational programs of juvenile or adult
detention or correctional facilities are educational agencies for purposes of the Family Educational Rights and Privacy Act (FERPA)
and are entitled to request and receive educational records on children with disabilities on the same basis as local school districts. 
Public agencies shall promptly honor requests for records to assist such programs in providing appropriate services to children within
their educational jurisdiction.
                                                (c)           Pursuant to 34 CFR Sec. 99.34(b), an educational agency that is authorized to transfer student
records to another educational agency without parental consent under Sec. 99.31(a)(2) may properly transfer to the receiving
educational agency all educational records the sending educational agency maintains on a child, including medical, psychological and
other types of diagnostic and service information which the educational agency obtained from outside sources and used in making or
implementing educational programming decisions for the child.
                                                (d)           Pursuant to Paragraph (3) of Subsection E of 6.29.1.9 NMAC, 34 CFR Sec. 300.229 and the
federal Elementary and Secondary Education Act of 1965 at 20 USC 7221(g), any transfer of educational records to a private or public
elementary or secondary school in which a child with disabilities seeks, intends, or is instructed to enroll shall include the following:
                                                                (i)            transcripts and copies of all pertinent records as normally transferred for all students;
                                                                (ii)           the child’s current individualized education program with all supporting
documentation, including the most recent multidisciplinary evaluations and any related medical, psychological, or other diagnostic or
service information that was consulted in developing the IEP; and
                                                                (iii)         disciplinary records with respect to current or previous suspensions or expulsions of
the child.
                                (4)           Parental refusals of consent for release of information.  If parental consent is required for a particular
release of information regarding a child with a disability and the parent refuses consent, the sending or receiving public agency may
use the impartial due process hearing procedures specified in Subsection I of 6.31.2.13 NMAC to determine if the information may be
released without parental consent.  If the hearing officer determines that the proposed release of information is reasonably necessary to
enable one or more public agencies to fulfill their educational responsibilities toward the child, the information may be released
without the parent's consent.  The hearing officer’s decision in such a case shall be final and not subject to further administrative
review.
                                (5)           Destruction of information.
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                                                (a)           Pursuant to 34 CFR Sec. 300.624, each public agency shall inform parents when personally
identifiable information collected, maintained, or used under 34 CFR Part 300 is no longer needed to provide educational services to
the child.   As at other times, the parents shall have the right to inspect and review all educational records pertaining to their child
pursuant to 34 CFR Sec. 300.613.  The information shall be destroyed at the request of the parents or, at their option, the records shall
be given to the parents.  When informing parents about their rights to destruction of personally identifiable records under these rules,
the public agency should advise them that the records may be needed by the child or the parents for social security benefits and other
purposes.
                                                (b)           If the parents do not request the destruction of personally identifiable information about their
children, the public agency may retain that information permanently.  In either event, a permanent record of a student's name, address,
phone number, grades, attendance record, classes attended, grade level completed, and year completed may be maintained without time
limitation.  Additional information that is not related to the student’s IDEA services may be maintained if allowed under 34 CFR Part
99.
                                (6)           Educational records retention and disposition schedules.
                                                (a)           Definitions as used in this paragraph:
                                                                (i)            “destruction” means physical destruction or removal of personal identifiers from
educational records so that the information is no longer personally identifiable; and
                                                                (ii)           “educational records” means the type of records covered under the definition of
“educational records” in 34 CFR Part 99 of the regulations implementing the Family Educational Rights and Privacy Act of 1974, 20
USC 1232g (FERPA).
                                                (b)           Pursuant to 1.20.2.102 NMAC, the public agency shall notify the parents that the public agency
shall retain specific information for five years to include:
                                                                (i)            most recent IEP;
                                                                (ii)           most recent 2 years of child progress reports or referral form;
                                                                (iii)         related services reports;
                                                                (iv)          summary of academic achievement and functional performance;
                                                                (v)           parent communication;
                                                                (vi)          public agency community action;
                                                                (vii)        writing sample; and
                                                                (viii)       staff reports on behavior.
                                                (c)           Pursuant to 34 CFR Sec. 300.624 and Paragraph (5) of this subsection, federal rules and
department rules require public agencies to inform parents of proposed destruction of special education records.
                                                (d)           Pursuant to 34 CFR Sec. 300.624, the information shall be destroyed at the request of the
parents.  However, a permanent record of a child’s name, address, phone number, his or her grades, attendance record, classes attended,
grade level completed, and year completed may be maintained without time limit.  Notice of destruction of child records shall include:
                                                                (i)            informing parents at the last IEP meeting of personally identifiable information that
is no longer needed to provide special education and related service and information that shall be retained according to the state for five
years under 1.20.1.102 NMAC;
                                                                (ii)           documentation at the last IEP meeting and prior written notice of the information that
is required to be maintained indefinitely;
                                                                (iii)         documentation at the last IEP meeting and the prior written notice that the parent
accepted or rejected the proposed action to maintain records;
                                                                (iv)          if the parent requests that the public agency destroy information not required
indefinitely, the public agency shall maintain the last IEP and prior written notice that states the parent required the public agency to
destroy allowable information that shall be maintained for five years; and
                                                                (v)           the public agency shall inform the parents of the proposed date of destruction of
records at the last IEP meeting and document on the prior written notice of action the proposed date of destruction of records.
                M.           Computation of time.
                                (1)           In computing any period of time prescribed or allowed by 6.31.2.13 NMAC, the day of the act, event, or
default from which the designated period of time begins to run shall not be included.  The last day of the period so computed shall be
included unless it is a Saturday, a Sunday, or a legal holiday in which case the last day shall be the next business day. As used in this
rule, “legal holiday” includes any day designated as a state holiday.
                                (2)           Notwithstanding Paragraph (1) of this subsection, if the due date of a decision referenced in Subsection H
of 6.31.2.13 NMAC falls on a Saturday, a Sunday, or a legal holiday, the decision will be due on the previous business day.
                                (3)           Notwithstanding Paragraph (1) of this subsection, if the due date of a decision referenced in Subsection I
of 6.31.2.13 NMAC falls on a Saturday, a Sunday, or a legal holiday, the decision shall be mailed no later than the actual due date.  A
decision is considered “mailed” when addressed, stamped, and placed in a United States postal service mailbox.  If a parent exercises
the option of receiving the decision electronically, the decision is “mailed” when transmitted electronically.
[6.31.2.13 NMAC - Rp, 6.31.2.13 NMAC, 7/14/2020]
 
6.31.2.14               RULES OF CONSTRUCTION:
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                A.            U.S. department of education interpretations.  The U.S. department of education’s (USDE) interpretations of the
provisions of 34 CFR Part 300 as set forth in its Analysis of Comments and Changes to Part 300 at 71 Federal Register 46547-46753
(August 14, 2006), and other interpretations that are published or announced by the USDE in the federal register are recognized as the
federal government’s official positions regarding the requirements of IDEA.  Such interpretations shall be followed by the department
to the extent that they do not conflict with express provisions of IDEA or case law from the federal courts.
                B.            Uniform Statute and Rule Construction Act.  The Uniform Statute and Rule Construction Act, Sections 12-2A-1
through 12-2A-20 NMSA 1978, applies to the interpretation of 6.31.2 NMAC except to the extent that these rules incorporate
permissible variations under the New Mexico version of the Uniform Statute and Rule Construction Act.  References in 6.31.2 NMAC
to state or federal laws or rules are intended to incorporate future amendments unless a provision in these rules is irreconcilable with a
future amendment under the standards of the Uniform Statute and Rule Construction Act.
                C.            Conflicts with state or federal laws or rules.  If any state law or a state rule adopted by the department or a federal
law or regulation grants greater rights to an individual or public agency than these rules provide, the provision(s) granting greater rights
shall control to the extent necessary to avoid a conflict.
[6.31.2.14 NMAC - Rp, 6.31.2.14 NMAC, 7/14/2020]
 
HISTORY OF 6.31.2 NMAC:
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TITLE 6               PRIMARY AND SECONDARY EDUCATION
CHAPTER 11     PUBLIC SCHOOL ADMINISTRATION - STUDENT RIGHTS AND RESPONSIBILITIES
PART 2                 RIGHTS AND RESPONSIBILITIES OF THE PUBLIC SCHOOLS AND PUBLIC
SCHOOL STUDENTS
 
6.11.2.1                 ISSUING AGENCY:  Public Education Department, hereinafter the department.
[6.11.2.1 NMAC – Rp, 6.11.2.7 NMAC, 8/25/2020]
 
6.11.2.2                 SCOPE:  This rule applies to public schools and public school students.
[6.11.2.2 NMAC – Rp, 6.11.2.7 NMAC, 8/25/2020]
 
6.11.2.3                 STATUTORY AUTHORITY:  This rule is being promulgated pursuant to Sections 22-2-1, 22-2-2, and 22-5-4.12
NMSA 1978 and 42 U.S.C. 11431 et seq., the McKinney-Vento Homelessness Assistance Act.
[6.11.2.3 NMAC – Rp, 6.11.2.7 NMAC, 8/25/2020]
 
6.11.2.4                 DURATION:  Permanent.
[6.11.2.4 NMAC – Rp, 6.11.2.7 NMAC, 8/25/2020]
 
6.11.2.5                 EFFECTIVE DATE:  August 25, 2020, unless a later date is cited at the end of a section.
[6.11.2.5 NMAC – Rp, 6.11.2.7 NMAC, 8/25/2020]
 
6.11.2.6                 OBJECTIVE:  To provide a comprehensive framework within which school districts, local school boards, locally
chartered charter schools, state-chartered charter schools, and governing bodies of charter schools may carry out their educational
mission and exercise their authority and responsibility to provide a safe environment for student learning and provide students and
parents with an understanding of the basic rights and requirements necessary to effectively function in the educational community.
[6.11.2.6 NMAC – Rp, 6.11.2.7 NMAC, 8/25/2020]
 
6.11.2.7                 DEFINITIONS:
                A.            "Administrative authority" means the school district superintendent, the head administrator of a state-chartered
charter school, a principal, or their delegate to act officially in a matter involving school discipline or the maintenance of order.  The
term may include school security officers, but only to the extent of their authority as established under written local school board
policies.
                B.            “Child with a disability” or “student with a disability” means a child who meets all requirements of 34 CFR
Sec. 300.8 and:
                                (1)           is age three through 21 or who will turn age three at any time during the school year;
                                (2)           has been evaluated in accordance with 34 CFR Secs. 300.304 through 300.311 and any additional
requirements of these or other department rules and standards as having one or more of the disabilities specified in 34 CFR Sec. 300.8,
including an intellectual disability; a hearing impairment, including deafness, speech or language impairment; a visual impairment,
including blindness; emotional disturbance; orthopedic impairment; autism; traumatic brain injury; other health impairment; a specific
learning disability; deaf-blindness; or being developmentally delayed as defined in Paragraph (4) of Subsection B of 6.31.2.7 NMAC;
and who has not received a high school diploma; and
                                (3)           at the discretion of each local educational agency and subject to the additional requirements of Paragraph
(2) of Subsection F of 6.31.2.10 NMAC, may include a child age three through nine who is evaluated as being developmentally
delayed and who, because of that condition, needs special education and related services.
                C.            "Criminal acts" means acts defined as criminal under federal and state law, and any applicable municipal or
county criminal ordinances.
                D.            "Delinquent acts" means acts as defined in Subsection A of Section 32A-2-3 NMSA 1978, the Delinquency Act.
                E.            "Detention" means requiring a student to remain in a designated area in the student’s school outside of
instructional time, such as before school, during recess, during lunch, or after school.  No detained student shall be denied an
opportunity to eat lunch or reasonable opportunities to go to the restroom.
                F.            "Disciplinarian" means a person or group authorized to impose consequence(s) after the facts of a case have been
determined by a hearing authority.
                G.            "Disruptive conduct" means willful conduct that is unruly, disruptive, or abusive and interferes with a school
teacher's or school administrator's ability to communicate with the students in a classroom, with a student's ability to learn, or with the
operation of a school or a school-sponsored activity.
                H.            "Expulsion" means the removal of a student from school either permanently or for an indefinite time exceeding
10 school days or a locally established shorter period.
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                I.             "Hearing authority" means a person or group designated to hear evidence and determine the facts of a case at a
required formal hearing.
                J.             "Immediate removal" means the removal of a student from school for one school day or less under emergency
conditions and without a prior hearing.
                K.            "In-school suspension" means requiring a student to spend time in a designated area at the same school or in an
environment where the student is allowed to continue with their academic learning.
                L.            "Legal limits" include the requirements of the federal and state constitutions and governing statutes, standards,
and regulations, and include the fundamental common-law requirement that rules of student conduct be reasonable exercises of the
schools' authority in pursuance of legitimate educational and related functions.  There are special limitations arising from constitutional
guarantees of protected free speech and expression which shall be balanced against the schools need to foster an educational
atmosphere free from undue disruptions to appropriate discipline.
                M.           “Local school board” includes the governing body of a charter school.
                N.            “Local school district” or “school district” includes a state-chartered charter school.
                O.            "Long-term suspension" means the removal of a student from school for a specified time exceeding either 10
school days or a locally established shorter period.
                P.            "Mechanical restraint" means the use of any device or material attached or adjacent to the student's body that
restricts freedom of movement or normal access to any portion of the student's body and that the student cannot easily remove, but
"mechanical restraint" does not include mechanical supports or protective devices.
                Q.            "Parent" means the natural parent, legal guardian, or other person having custody and control of a student who is
subject to Section 22-12A-1 et seq. NMSA 1978, the Attendance for Success Act, or the student if the student is not subject to
compulsory attendance.
                R.            "Physical restraint" means the use of physical force without the use of any device or material that restricts the
free movement of all or a portion of a student's body, but "physical restraint" does not include physical escort.
                S.             "Public school" means the campus and any building, facility, vehicle, or other item of property owned, operated,
controlled by or in the possession of a local school district.  For purposes of student discipline, the term also includes any non-school
premises being used for school-sponsored activities.
                T.            "Refusal to cooperate with school personnel" means a student's willful refusal to obey the lawful instructions or
orders of school personnel whose responsibilities include supervision of students.
                U.            "Refusal to identify self" means a person's willful refusal, upon request from school personnel known or
identified as such to the person, to identify themselves accurately.
                V.            "Restraint" when not otherwise modified means mechanical or physical restraint.
                W.           "Review authority" means a person or group authorized by the local school board to review a disciplinarian's final
decision to impose a long-term suspension or expulsion.
                X.            "Seclusion" means the involuntary confinement of a student alone in a room from which egress is prevented. 
"Seclusion" does not mean the use of a voluntary behavior management technique, including a timeout location, as part of a student's
education plan, individual safety plan, behavioral plan or individualized education program that involves the student's separation from
a larger group for purposes of calming.
                Y.            "Sexual harassment," regarding students, means unwelcome or unwanted conduct of a sexual nature (verbal, non-
verbal or physical) when:
                                (1)           submission to such conduct is made either explicitly or implicitly a term or condition of the advancement
of a student in school programs or activities;
                                (2)           submission to or rejection of such conduct by a student is used as the basis for decisions or opportunities
affecting the student; or
                                (3)           such conduct substantially interferes with a student's learning or creates an intimidating, hostile, or
offensive learning environment.
                Z.            "School personnel" means all members of the staff, faculty, and administration employed by the local school
board.  The term includes school security officers, school bus drivers, and their aides, and also authorized agents of the schools, such as
volunteers or chaperones, whose responsibilities include supervision of students.
                AA.         "Student" means a person who is enrolled in one or more classes at a public school.
                BB.         "Student experiencing homelessness" means children and youth as defined by Section 725(2) of the federal
McKinney-Vento Homeless Assistance Act.
                CC.         “Superintendent of a school district” includes the head administrator of a state-chartered charter school.
                DD.         "Temporary suspension" means the removal of a student from school for a specified period of 10 or fewer school
days after a rudimentary hearing.
                EE.         "Weapon," as set forth in Section 22-5-4.7 NMSA 1978, means:
                                (1)           any firearm that is designed to, may readily be converted to, or will expel a projectile by the action of an
explosion; and
                                (2)           any destructive device that is an explosive or incendiary device, bomb, grenade, rocket having a
propellant charge of more than four ounces, missile having an explosive or incendiary charge of more than one-quarter-ounce, mine or
similar device.
[6.11.2.7 NMAC – Rp, 6.11.2.7 NMAC, 8/25/2020]
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6.11.2.8                 GENERAL PROVISIONS:
                A.            Jurisdiction over students.  Public school authorities, which include all officials, employees and authorized agents
of public schools, whose responsibilities include supervision of students shall have comprehensive authority within constitutional
bounds to maintain order and discipline in school.  In exercising this authority, such officials, employees, and authorized agents of
public schools may exercise such powers of control, supervision, and correction over students as may be reasonably necessary to
enable them to properly perform their duties and accomplish the purposes of education.  This authority applies whenever students are
lawfully subject to the schools' control, regardless of place.  During such periods, public school authorities shall have the right to
supervise and control the conduct of students, and students shall have the duty to submit to the schools' authority.  The foregoing is
intended to reflect the common law regarding the rights, duties, and liabilities of public school authorities in supervising, controlling
and disciplining students.  Nothing herein shall be construed as enlarging the liability of public school authorities beyond that imposed
by statute, common law, or department rule.
                B.            School authority over non-students.  In furtherance of the state's compelling interest in the orderly operation of
public schools and school activities, school officials have the following forms of authority over non-students whose actions adversely
affect school operations or activities.
                                (1)           On school property:  Local school boards may prohibit entry to and provide for the removal from any
public school building or grounds any person who refuses to identify themselves and state a lawful purpose for entering.  Any person
who refuses to identify themselves may be removed by school authorities, who may use reasonable physical force to accomplish the
removal.  Alternately, a person who refuses to identify themselves and who refuses a lawful request to leave school premises may be
subject to arrest by law enforcement officers for criminal offenses including but not limited to criminal trespass, interference with the
educational process, or disorderly conduct.  A person who identifies themselves and states a lawful purpose may nevertheless be
subject to removal by school officials for engaging in activities prohibited by this rule.  The person may also be subject to arrest by law
enforcement officers if the person is committing any crime.
                                (2)           Off school property:  Public school authorities have indirect and limited authority over the activities of
non-students off school property.  To the extent that non-students' conduct at or near schools or school-sponsored activities may
constitute a criminal offense, including the crimes of interference with the educational process, disorderly conduct or criminal trespass
after refusing a lawful request to leave, school authorities may request law enforcement agencies to arrest the offenders.
                C.            Statement of policy.  A primary responsibility of New Mexico public schools and their professional staff shall be to
instill in students an appreciation of our representative form of government, the rights and responsibilities of the individual or group,
and the legal processes whereby necessary changes are effected.
                                (1)           The school is a community and the rules of a school are the laws of that community.  All persons
enjoying the rights of citizenship are subject to the laws of their community.  Each right carries with it a corresponding obligation.
                                (2)           The right to attend public school is not absolute.  It is conditioned on each student's acceptance of the
obligation to abide by the lawful rules of the school community until and unless the rules are changed through lawful processes.
                                (3)           Teachers, administrators, and other school employees also have rights and duties.  Teachers are required
by law to maintain a suitable environment for learning in their classes and to assist in maintaining school order and discipline. 
Administrators are responsible for maintaining and facilitating the educational program by ensuring an orderly and safe environment in
public schools.  In discharging their duties, all school employees have the right to be free from intimidation or abuse and to have their
lawful requests and instructions followed.
                                (4)           Nothing in this rule shall be held to affect the due process rights of school employees or their use of any
local school district grievance procedure.  This rule does not address employment disputes.
                D.            Local school board authority:  Local school boards have the authority and responsibility to ensure that suitable
rules of student conduct and appropriate disciplinary processes are established within their school districts.  Within legal limits as
defined in Subsection L. of 6.11.2.7 NMAC, and subject to the minimums prescribed in this rule, local school boards have discretion to
develop such rules, policies, and procedures as they deem appropriate to local conditions, including policies which afford students
more protection than the minimums established here.  Local school boards and administrative authorities which deem it appropriate
may provide for student, community or appropriate state and local agency participation in the formulation and enforcement of school
rules.
                E.            Severability.  Any part of this rule found by adjudication before a competent tribunal to be contrary to law shall be
stricken without effect to the remainder.
[6.11.2.8 NMAC – Rp, 6.11.2.7 NMAC, 8/25/2020]
 
6.11.2.9                 RULES OF CONDUCT FOR NEW MEXICO PUBLIC SCHOOLS:  The acts specified in Subsection A of
6.11.2.9 NMAC are prohibited in all public schools in New Mexico.  Within legal limits as defined in Subsection L of 6.11.2.7 NMAC,
local school boards have discretion to develop rules of conduct governing all others area of student and school activity.
                A.            Prohibited activities:  The commission of or participation in the activities designated below is prohibited in all
public schools and is prohibited for students whenever they are subject to school control.  The following acts are prohibited by this
rule:
                                (1)           criminal or delinquent acts;
                                (2)           committing, threatening to commit, or inciting others to commit or threaten to commit any act of
violence, directly or indirectly, in person or through electronic means, against a public school, student, or school personnel or official;



8/26/2020 New Rule

164.64.110.134/nmac/nmregister/xxxi/6.11.2.html 4/12

                                (3)           sexual harassment;
                                (4)           disruptive conduct;
                                (5)           refusal to identify self; and
                                (6)           refusal to cooperate with school personnel.
                B.            Regulated activities:  Beyond those activities designated as prohibited in Subsection A of 6.11.2.9 NMAC, all other
areas of student conduct may be regulated within legal limits by local school boards as they deem appropriate to local conditions. 
Conduct by non-students which affects school operations may be regulated within legal limits pursuant to any of the forms of authority
described in Subsection B. of 6.11.2.8 NMAC.  Activities subject to local school board regulation within legal limits include:
                                (1)           school attendance;
                                (2)           use of and access to public schools, including:
                                                (a)           restrictions on vehicular traffic on school property;
                                                (b)           prohibition of, or conditions on, the presence of non-school persons on school grounds or in
school buildings while school is in session; and
                                                (c)           reasonable standards of conduct for all persons attending school-sponsored activities or other
activities on school property;
                                (3)           students' dress and personal appearance;
                                (4)           use of controlled substances, alcohol and tobacco in public schools;
                                (5)           speech and assembly within public schools;
                                (6)           publications distributed in public schools;
                                (7)           the existence, scope, and conditions of availability of student privileges, including extracurricular
activities and rules governing participation;
                                (8)           per Section 22-5-4.7 NMSA 1978, each school district is required to adopt a policy providing for the
expulsion from school, for a period of not less than one year, any student who is determined to have knowingly brought a weapon to a
public school under the jurisdiction of the local school board.  The local school board or the superintendent of the school district may
modify the expulsion requirement on a case-by-case basis; the special rule provisions of Subsection D of 6.11.2.11 NMAC, apply to
students with disabilities; and
                                (9)           the discipline of students for out-of-school conduct having a direct and immediate effect on school
discipline or the general safety and welfare of the school.
[6.11.2.9 NMAC – Rp, 6.11.2.7 NMAC, 8/25/2020]
 
6.11.2.10               ENFORCING RULES OF CONDUCT:
                A.            Enforcing attendance requirements.  Local school districts and public schools shall establish, maintain, and enforce
attendance policies and requirements set forth in Section 22-12A-1 et seq. NMSA 1978, the Attendance for Success Act, and Section
32A-3A-1 et seq. NMSA 1978, the Family Services Act.
                B.            Search and seizure.  School property assigned to a student and a student’s person or property while under the
authority of a public school are subject to search, and items found are subject to seizure, in accordance with the following
requirements:
                                (1)           Notice of search policy.  Students shall be given reasonable notice, through distribution of written
policies or otherwise, of each school's policy on searches at the beginning of each school year or upon admission for students entering
during the school year.
                                (2)           Who may search.  Certified school personnel, school security personnel and school bus drivers are
“authorized persons" to conduct searches when a search is permissible as set forth in Subsection B of 6.11.2.10 NMAC.  An authorized
person who is conducting a search may request the assistance of one or more people, who upon consent become authorized to search
for the purpose of that search only.
                                (3)           When a search is permissible.  Unless local school board policy provides otherwise, an authorized person
may conduct a search when the authorized person has a reasonable suspicion that a crime or other breach of disciplinary rules is
occurring or has occurred.  An administrative authority may direct or conduct a search under the same conditions and also when the
administrative authority has reasonable cause to believe that a search is necessary to help maintain school discipline.
                                (4)           Conduct of searches and witnesses.  The following requirements govern the conduct of permissible
searches by authorized persons.
                                                (a)           School property, including lockers and school buses, may be searched with or without students
present unless a local school board or administrative authority provides otherwise.  When students are not present for locker searches,
another authorized person shall serve as a witness whenever possible.  Locks furnished by students should not be destroyed unless a
student refuses to open one or circumstances otherwise render such action necessary in the judgment of the administrative authority.
                                                (b)           Student vehicles when on campus or otherwise under school control and students' personal
effects, which are not within their immediate physical possession, may be searched in accordance with the requirements for locker
searches in Subparagraph (a) of Paragraph (4) of Subsection B of 6.11.2.10 NMAC.
                                                (c)           Physical searches of a student’s person may be conducted only by an authorized person of the
same sex as the student and, except when circumstances render it impossible, may be conducted only in the presence of another
authorized person of the same sex.  The extent of the search must be reasonably related to the infraction, and the search shall not be
excessively intrusive in light of the student's age and sex, and the nature of the infraction.
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                                (5)           Seizure of items.  Illegal items, legal items which threaten the safety or security of others and items
which are used to disrupt or interfere with the educational process may be seized by authorized persons.  Seized items shall be released
to appropriate authorities or a student's parent or returned to the student when and if the administrative authority deems appropriate.
                                (6)           Notification of law enforcement authorities.  Unless a local school board policy provides otherwise, an
administrative authority shall have discretion to notify the local children's court attorney, district attorney, or other law enforcement
officers when a search discloses illegally possessed contraband material or evidence of some other crime or delinquent act.
                C.            Basis for disciplinary action.  A student may appropriately be disciplined by administrative authorities in the
following circumstances:
                                (1)           for committing any act that endangers the health or safety of students, school personnel, or others for
whose safety the public school is responsible, or for conduct that reasonably appears to threaten such dangers if not stopped, regardless
of whether an established rule of conduct has been violated;
                                (2)           for violating valid rules of student conduct established by the local school board or by an administrative
authority to whom the local school board has delegated rulemaking authority, when the student knew or should have known of the rule
in question or that the conduct was prohibited; or
                                (3)           for committing acts prohibited by this rule, when the student knew or should have known that the conduct
was prohibited.
                D.            Selection of disciplinary sanctions.  Within legal limits as defined in Subsection L of 6.11.2.7 NMAC, local school
boards have discretion to determine the appropriate sanction(s) to be imposed for violations of rules of student conduct or to authorize
appropriate administrative authorities to make such determinations.
                                (1)           School discipline and criminal charges.  Appropriate disciplinary actions may be taken against students
regardless of whether criminal charges are also filed in connection with an incident.
                                (2)           Nondiscriminatory enforcement.  Local school boards and administrative authorities shall not enforce
school rules or impose disciplinary punishments in a manner which discriminates against any student on the basis of race, religion,
color, national origin, ancestry, sex (including sexual orientation and transgender status), or disability, except to the extent otherwise
permitted or required by law or regulation.  This statement shall not be construed as requiring identical treatment of students for
violation of the same rule; it shall be read as prohibiting differential treatment which is based on race, religion, color, national origin,
ancestry, sex (including sexual orientation and transgender status), or disability rather than on other differences in individual cases or
students.
                E.            Restraint or seclusion.  In accordance with Section 22-5-4.12 NMSA 1978, each school shall establish requirements
for the use of restraint and seclusion techniques.
                                (1)           Schools shall establish policies and procedures, as approved by the local school board or governing body,
for the use of restraint and seclusion techniques.  Schools shall review such policies and procedures on a triennial basis, before
submitting the school safety plan.
                                                (a)           A school may permit the use of restraint or seclusion techniques on any student only if the
student’s behavior presents an imminent danger of serious physical harm to the student or others and only if less restrictive
interventions appear insufficient to mitigate the imminent danger of serious physical harm. Less restrictive interventions include de-
escalation strategies, positive behavioral intervention supports, or other comparable behavior management techniques.
                                                (b)           The restraint or seclusion techniques shall be used only by school employees who are trained in
de-escalation strategies, positive behavioral intervention supports, and the safe and effective use of restraint and seclusion techniques,
unless an emergency does not allow sufficient time to summon those trained school employees.
                                                (c)           The restraint or seclusion techniques shall not impede the student’s ability to breathe or speak,
shall be in proportion to a student’s age and physical condition, and shall end when the student's behavior no longer presents an
imminent danger of serious physical harm to the student or others.
                                                (d)           If a restraint or seclusion technique is used on a student, trained and authorized school
employees shall maintain continuous visual observation and monitoring of the student while the restraint or seclusion technique is in
use.
                                (2)           In accordance with Section 22-5-4.12 NMSA 1978, schools shall establish policies and procedures for the
use of restraint and seclusion techniques in a school safety plan.
                                                (a)           A school safety plan, pursuant to requirements of Paragraph (7) of Subsection D of 6.12.6.8
NMAC, shall include the following minimum requirements:
                                                                (i)            The school safety plan shall not be specific to any individual student; and
                                                                (ii)           The school safety planning team shall include at least one administrator, one
educator, and one special education expert and may include a counselor or social worker, nurse, and school resource officer or security
staff.  The school safety planning team shall include personnel who are trained as designated school personnel restraint and seclusion.
                                                (b)           A school safety plan, pursuant to requirements of Paragraph (7) of Subsection D of 6.12.6.8
NMAC, shall be submitted to the department on a triennial basis, on a schedule determined by the department.  The department will
provide local education agencies notice of a deadline to submit a school safety plan 90 days prior to the due date.
                                (3)           Policies and procedures for the use of restraint and seclusion techniques shall require and describe
appropriate training for designated school personnel.
                                                (a)           School districts and charter schools shall provide training for designated school personnel
regarding de-escalation strategies, positive behavioral intervention supports, or other comparable behavior management techniques and
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the use of restraint or seclusion techniques.  Designated school personnel shall attend training at least every two years or complete a
certification course, exam, or other comparable demonstration of competency that provides evidence that the individual has up-to-date
knowledge of proper restraint and seclusion techniques.
                                                (b)           In the event that new designated school personnel are identified within the school after the
provision of the training, certification course, exam, or other comparable demonstration of competency, the school district or charter
school shall ensure that a training or other competency demonstration is provided to new designated school personnel within 60 days of
being designated.
                                (4)           Policies regarding restraint or seclusion shall consider school district support and strategies for school
employees to successfully reintegrate a student who has been restrained or secluded back into the school or classroom environment.
                                (5)           Schools shall implement the following review procedures for incidents in which restraint or seclusion
techniques are used.
                                                (a)           If a student has been restrained or secluded two or more times within 30 calendar days, the
school shall review strategies used to address the student's behavior and determine whether the student needs a functional behavior
assessment or referral to a student assistance team, behavioral intervention plan team, or, if a student has an individualized education
program, a referral to the student’s individualized education program team.
                                                (b)           If a student has been restrained or secluded two or more times within 30 calendar days, the
student’s individualized education program team, behavioral intervention plan team, or student assistance team shall meet within two
weeks of each subsequent use to provide recommendations for avoiding future incidents requiring the use of restraint or seclusion.
                                                (c)           The review shall include whether school personnel involved in the incidents were trained in the
use of de-escalation strategies, positive behavioral intervention supports, or restraint and seclusion techniques. Additionally, the review
shall consider whether the individual who restrained or secluded a student needs additional training.
                                                (d)           To improve internal practices relative to incidents of restraint or seclusion, schools shall
conduct an annual review and analysis of all incidents in which restraint or seclusion techniques were used, including the number of
incidents, the type of incident, personnel involved, the need for additional training, and student demographics.
                                (6)           Schools shall establish documentation and reporting procedures pursuant to the requirements listed in
Section 22-5-4.12 NMSA 1978.  In addition, schools shall provide written or oral assurance of secure storage and access to written
documentation in accordance with this rule, 20 USC. Section 1232(g), 34 CFR Part 99, the Family Educational Rights and Privacy Act,
and any other applicable federal or state laws or rules governing the privacy of such documents.
                                                (a)           A school employee shall provide the student's parent with written or oral notice on the same
day the incident occurred, unless circumstances prevent same-day notification.  If notice is not provided on the same day of the
incident, notice shall be given within 24 hours after the incident.
                                                (b)           Within a reasonable time following the incident, no longer than two school days, a school
employee shall provide the student's parent with written documentation that includes information about any persons, locations, or
activities that may have triggered the behavior, if known, and specific information about the behavior and its precursors, the type of
restraint or seclusion technique used, and the duration of its use.
                                                (c)           Schools shall report to the department, through the department’s data collection and reporting
system, the following information on a timeline and reporting frequency established by the department:
                                                                (i)            all instances in which a restraint or seclusion technique is used;
                                                                (ii)           all instances in which law enforcement is summoned instead of using a restraint or
seclusion technique;
                                                                (iii)         the names of the students and school personnel involved in an incident in which
restraint or seclusion was used; and
                                                                (iv)          if a student was restrained, the type of restraint, including mechanical restraint or
physical restraint, that was used.
                                                (d)           If a school summons law enforcement instead of using a restraint or seclusion technique on a
student, the school shall comply with the reporting, documentation, and review procedures established pursuant to this rule and Section
22-5-4.12 NMSA 1978.
                F.            Corporal punishment. Corporal punishment shall be prohibited by each local school board pursuant to Subsection B
of Section 22-5-4.3 NMSA 1978.  Restraint or seclusion techniques used in compliance with Subsection E of 6.11.2.10 NMAC shall
not be deemed to be corporal punishment.
                G.            Detention, suspension and expulsion.  Where detention, suspension, or expulsion is determined to be the
appropriate penalty, it may be imposed only in accordance with procedures that provide at least the minimum safeguards prescribed in
6.11.2.12 NMAC.  Suspensions or expulsions of students with disabilities shall be subject to the further requirements of Subsection I of
6.11.2.10 NMAC and 6.11.2.11 NMAC.
                H.            Discipline of students experiencing homelessness.  Removing students experiencing homelessness from school
shall be used only as a last resort, pursuant to the requirements in 42 USC Sec. 11431 et seq., the McKinney-Vento Homelessness
Assistance Act.
                                (1)           Public schools shall develop discipline policies and procedures that are reviewed at least annually and
align with local school board policies.  Policies and procedures shall:
                                                (a)           through professional development activities, create an awareness among educators and
administrators of the types of behaviors that students experiencing homelessness may exhibit due to homelessness and provide
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strategies and supports to address the behaviors through the student assistance team process in accordance with Subsection D of
6.29.1.9 NMAC;
                                                (b)           take into account the issues related to a student’s homelessness by talking with the student and
applicable staff and families prior to taking disciplinary action;
                                                (c)           consult with school behavior response teams or other applicable personnel to assign appropriate
discipline related to the behavior;
                                                (d)           implement discipline alternatives to temporary or long-term suspensions or expulsions or
classroom removals, if possible; and
                                                (e)           connect students with mental health services as needed.
                                (2)           Public schools shall review school discipline records and data of students experiencing homelessness in
order to identify any patterns in disciplinary actions that indicate an unfair bias against the students.  The collection and review of such
records shall be in compliance with the Family Educational Rights and Privacy Act, as well as any other applicable federal or state
laws or rules governing the privacy of such documents.
                I.             Discipline of students with disabilities.  Students with disabilities are not immune from school disciplinary
processes, nor are they entitled to remain in a particular educational program when their behavior substantially impairs the education of
other children in the program.  However, public schools are required by state law and rule to meet the individual educational needs of
students with disabilities to the extent that current educational expertise permits.  Public school personnel may consider any unique
circumstances on a case-by-case basis when determining whether a change of placement, consistent with the other requirements of
6.11.2.11 NMAC, is appropriate for a student with a disability who violates a code of conduct as provided in 34 CFR Sec. 300.530.
                                (1)           Long-term suspensions or expulsions of students with disabilities shall be governed by the procedures set
forth in 6.11.2.11 NMAC.
                                (2)           Temporary suspensions of students with disabilities may be imposed in accordance with the normal
procedures prescribed in Subsection D of 6.11.2.12 NMAC, provided that the student is returned to the same educational placement
after the temporary suspension and unless a temporary suspension is prohibited under the provisions of Paragraph (3) of Subsection I
of 6.11.2.10 NMAC.
                                (3)           Program prescriptions.  A student with a disability's individualized education program (IEP), under the
Individuals with Disabilities Education Improvement Act (IDEA), need not affirmatively authorize disciplinary actions which are not
otherwise in conflict with this rule.  However, the IEP team may prescribe or prohibit specified disciplinary measures for an individual
student with a disability by including appropriate provisions in the student's IEP.  Administrative authorities shall adhere to any such
provisions contained in a student with a disability's IEP, except that an IEP team may not prohibit the initiation of proceedings for long-
term suspension or expulsion which are conducted in accordance with this rule.
                                (4)           Immediate removal. Immediate removal of students with disabilities may be done in accordance with the
procedures of Subsection C of 6.11.2.12 NMAC.
                                (5)           A student who has not been determined to be eligible for special education and related services under
6.31.2 NMAC and who has engaged in behavior that violated a code of student conduct may assert any of the protections provided for
in this subsection if the conditions set forth in 34 CFR Sec. 300.534 have been met.
                                (6)           Referral to and action by law enforcement and judicial authorities.
                                                (a)           Nothing in these rules of conduct prohibits an administrative authority from reporting a crime
committed by a student with a disability to appropriate authorities or prevents state law enforcement and judicial authorities from
exercising their responsibilities with regard to the application of federal and state law to crimes committed by a student with a
disability.
                                                (b)           Transmittal of records.
                                                                (i)            An administrative authority reporting a crime committed by a student with a
disability must ensure that copies of the special education and disciplinary records of the student are transmitted, for consideration by
the appropriate authorities, to whom the administrative authority reports the crime.
                                                                (ii)           An administrative authority reporting a crime under this section may transmit copies
of the student’s special education and disciplinary records only to the extent that the transmission is permitted by the Family
Educational Rights and Privacy Act.
[6.11.2.10 NMAC – Rp, 6.11.2.7 NMAC, 8/25/2020]
 
6.11.2.11               DISCIPLINARY REMOVALS OF STUDENTS WITH DISABILITIES:
                A.            General.  The following rules shall apply when a student with a disability under IDEA violates a rule of conduct as
set forth in this rule which may result in:
                                (1)           long-term suspension or expulsion; or
                                (2)           any other disciplinary change of the student’s current educational placement as specified in the federal
regulations implementing IDEA at 34 CFR Secs. 300.530 through 300.536 and these or other department rules and standards.
                B.            Manifestation determination.
                                (1)           For disciplinary removals of students with disabilities that exceed 10 consecutive school days or result in
a disciplinary change of placement as defined by 34 CFR 300.536, the administrative authority must conduct a manifestation
determination to determine whether the conduct was a manifestation of the child’s disability pursuant to this Subsection.
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                                (2)           Within 10 school days of any decision to change the placement of a child with a disability because of a
violation of a rule of student conduct, the administrative authority, the parent, and relevant members of the child’s IEP team (as
determined by the parent and the administrative authority) must review all relevant information in the student’s file, including the
child’s IEP, any teacher observations, and any relevant information provided by the parents to determine:
                                                (a)           if the conduct in question was caused by or had a direct and substantial relationship to, the
child’s disability; or
                                                (b)           if the conduct in question was the direct result of the administrative authority’s failure to
implement the IEP.
                                (3)           If the administrative authority, the parent, and relevant members of the child’s IEP team determine the
condition in either Subparagraph (a) or (b) of Paragraph (2) of Subsection B of 6.11.2.11 NMAC is met, the conduct must be
determined to be a manifestation of the child’s disability.
                C.            Determination that behavior is a manifestation of disability.  If the administrative authority, the parent, and relevant
members of the IEP team determine the conduct was a manifestation of the child’s disability, the IEP team must take immediate steps
to comply with 34 CFR Sec. 300.530(f) and remedy any deficiencies.
                D.            Determination that behavior is not a manifestation of disability.  If the administrative authority, the parent, and
relevant members of the IEP team determine the conduct was not a manifestation of the child’s disability, school personnel may apply
the relevant disciplinary procedures to a child with a disability in the same manner and for the same duration as the procedures would
be applied to children without disabilities, except as provided in Subsection I of this section.
                E.            Special circumstances.  School personnel may remove a student to an interim alternative educational setting for not
more than 45 school days without regard to whether the behavior is determined to be a manifestation of the child’s disability, if the
child’s behavior involves one of the special circumstances listed in 34 CFR Sec. 300.530(g).  For purposes of this subsection, the
definitions provided in 34 CFR Sec. 300.530(i) shall apply.
                F.            Determination of setting.  The student’s IEP team determines the interim alternative educational setting for service
under Subsections D and E of this section.
                G.            Change of placement because of disciplinary removals.  For purposes of removals of a student with a disability
from the child’s current educational placement under 6.11.2.11 NMAC and 6.11.2.12 NMAC, a change of placement occurs if the
conditions provided in 34 CFR Sec. 300.536 are met.
                H.            Parental notification.  On the date on which the decision is made to make a removal that constitutes a change of
placement of a student with a disability because of a violation of a code of student conduct, the administrative authority must notify the
parents of that decision, and provide the parents the procedural safeguards notice described in 34 CFR Sec. 300.504.
                I.             Services.  A student with a disability who is removed from the student’s current placement for 10 school days in the
same school year must continue to receive special education and related services as provided in 34 CFR Sec. 300.530(b) and 34 CFR
Sec. 300.530(d).
                J.             Appeal.
                                (1)           The parent of a student with a disability who disagrees with any decision regarding the placement or the
manifestation determination under this section, or an administrative authority that believes that maintaining the current placement of
the student is substantially likely to result in injury to the student or others, may appeal the decision by requesting a hearing.  The
hearing is requested by filing a complaint pursuant to Subsection I of 6.31.2.13 NMAC.
                                (2)           A hearing officer who hears a matter under Paragraph (1) of Subsection J of 6.11.2.11 NMAC, has the
authority provided in 34 CFR Sec. 300.532(b).
                                (3)           When an appeal under this subsection has been made by the parent or the administrative authority, the
student must remain in the interim alternative educational setting pending the decision of the hearing officer or until the expiration of
the time period specified in Subsections D or E of this section, whichever occurs first, unless the parent and the administrative
authority agree otherwise.
[6.11.2.11 NMAC – Rp, 6.11.2.7 NMAC, 8/25/2020]
 
6.11.2.12               PROCEDURE FOR DETENTIONS, SUSPENSIONS, AND EXPULSIONS:  The authority of the state and of
local school boards to prescribe and enforce standards of conduct for public school students must be exercised consistently with
constitutional safeguards of individual student rights.  The right to a public education is not absolute; it may be taken away, temporarily
or permanently, for violations of school rules.  The right to a public education is a property right which may only be denied where
school authorities have adhered to the minimum procedural safeguards required to afford the student due process of law.  This section
prescribes minimum requirements for detention, in-school suspension, and temporary, long-term or permanent removal of students
from public schools.  Local school boards may adopt procedures which afford students more protection than this rule requires.  The
procedures in this section apply only to disciplinary detentions, suspensions, and expulsions.  They do not apply to disenrollment of
students who fail to meet immunization, age, residence, or other requirements for valid enrollment, nor to the removal from school
membership reports of students who have been absent from school for 10 consecutive school days in accordance with Subsection B of
Section 22-8-2 NMSA 1978.  Nothing in this section shall be construed as prohibiting school boards or administrative authorities from
involving other school staff, students, and members of the community in the enforcement of rules of student conduct to the extent they
believe is appropriate.
                A.            Post-suspension placement of students.  Any student suspended from school shall be delivered directly by a school
official to the student's parent(s) or an adult designated by the parent(s) or kept on school grounds until the usual end of the school day.
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                B.            Students with disabilities.  This section does not apply to long-term suspension or expulsion of students with
disabilities pursuant to the IDEA or Section 504.  The procedures for long-term suspension or expulsion of students with disabilities
are set forth in Section 6.11.2.11 NMAC.  School personnel under this section may remove a student with a disability who violates a
rule of student conduct from the student’s current placement to an appropriate interim alternative educational setting, another setting, or
suspension, for no more than 10 consecutive school days to the extent those alternatives are applied to students without disabilities, and
for additional removals of no more than 10 consecutive school days in the same school year for separate incidents of misconduct as
long as those removals do not constitute a change of placement under Subsection G of 6.11.2.11 NMAC.
                C.            Immediate removal.  Students whose presence poses a continuing danger to persons or property or an ongoing
threat of interfering with the educational process may be immediately removed from school, subject to the following rules:
                                (1)           A rudimentary hearing, as required for temporary suspensions, shall follow as soon as possible;
                                (2)           Students shall be reinstated after no more than one school day unless within that time a temporary
suspension is also imposed after the required rudimentary hearing.  In such circumstances, a single hearing will support both the
immediate removal and a temporary suspension imposed in connection with the same incident(s); and
                                (3)           The school shall exert reasonable efforts to inform the student's parent of the charges against the student
and the action taken as soon as practicable.  If the school has not communicated with the parent by telephone or in person by the end of
the school day following the immediate removal, the school shall on that day mail a written notice with the required information to the
parent's address of record.
                D.            Temporary suspension.
                                (1)           A local school board may limit temporary suspensions to periods shorter than 10 school days.
                                (2)           A student facing temporary suspension shall be granted a rudimentary hearing in which the student shall
first be informed of the charges against the student and, if the student denies them, shall be told what evidence supports the charge(s)
and be given an opportunity to present the student’s version of the facts.  The following rules apply:
                                                (a)           the hearing may be an informal discussion and may follow immediately after the notice of the
charges is given;
                                                (b)           unless the administrative authority decides a delay is essential to permit a fuller exploration of
the facts, informal discussion may take place and a temporary suspension may be imposed within minutes after the alleged misconduct
has occurred;
                                                (c)           a student who denies a charge of misconduct shall be told what act(s) the student is accused of
committing, shall be given an explanation of the evidence supporting the accusation(s), and shall be given the opportunity to explain
the student’s version of the facts.  The administrative authority is not required to divulge the identity of informants, although the
administrative authority should not withhold such information without good cause.  The administrative authority is required to disclose
the substance of all evidence on which the administrative authority proposes to base a decision in the matter;
                                                (d)           the administrative authority is not required to allow the student to secure counsel, to confront or
cross-examine witnesses supporting the charge(s), or to call witnesses to verify the student's version of the incident, but none of these is
prohibited; and
                                                (e)           the school shall exert reasonable efforts to inform the student's parent(s) of the charges against
the student and the possible or actual consequence as soon as practicable.  If the school has not communicated with the parent(s) by
telephone or in person by the end of the first full day of suspension, the school shall on that day mail a written notice with the required
information to the parent's address of record.
                E.            In-school suspension.
                                (1)           In-school suspension may be imposed with or without further restriction of student privileges.  Any
student who is placed in in-school suspension which exceeds 10 school days must be provided with an instructional program that meets
state and local educational requirements.  Student privileges, however, may be restricted for longer than 10 school days.
                                (2)           In-school suspensions of any length shall be accomplished according to the procedures for a temporary
suspension as set forth in Subsection D of 6.11.2.12 NMAC.  A local school board may limit the length of in-school suspensions which
may be accomplished under temporary suspension procedures.  No student in in-school suspension shall be denied an opportunity to
eat lunch or reasonable opportunities to go to the restroom.
                F.            Detention.
                                (1)           Detention may be imposed in connection with in-school suspension, but is distinct from in-school
suspension in that detention does not entail removing the student from any of the student’s regular classes.
                                (2)           The authority of the schools to supervise and control the conduct of students includes the authority to
impose reasonable periods of detention during the day or outside normal school hours as a disciplinary measure.  Reasonable periods of
detention may be imposed in accordance with the procedures for temporary suspension.
                G.            Long-term suspension and expulsion.
                                (1)           Each local school board shall authorize appropriate administrative authorities to initiate procedures
leading to long-term suspension or expulsion.  Where prompt action to suspend a student long-term is deemed appropriate, a temporary
suspension may be imposed while the procedures for long-term suspension or expulsion are activated.  However, where a decision
following the required formal hearing is delayed beyond the end of the temporary suspension, the student shall be returned to school
pending the final outcome unless the provisions of Subparagraphs (j) and (k) of Paragraph (4) of Subsection G of 6.11.2.12 NMAC
apply.
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                                (2)           A student who has been validly expelled or suspended is not entitled to receive any educational services
from the local school district during the period of the exclusion from school.  A local school board may provide alternative
arrangements, including correspondence courses at the expense of the student or parent(s) pursuant to department requirements, if the
local school board deems such arrangements appropriate.
                                (3)           Each local school board shall establish, or shall authorize appropriate administrative authorities to
establish, appropriate processes for handling long-term suspensions and expulsions.  Unless the terms expressly indicate otherwise,
nothing in Paragraph (4) of Subsection G of 6.11.2.12 NMAC shall be construed as directing that any required decision be made by any
particular person or body or at any particular level of administrative organization.
                                (4)           The following rules shall govern the imposition of long-term suspensions or expulsions:
                                                (a)           Hearing authority and disciplinarian.  The same person or group may perform the functions of
hearing authority and disciplinarian.  Where the functions are divided, the hearing authority's determination of the facts shall be
conclusive to the disciplinarian, but the disciplinarian may reject any consequence(s) recommended by the hearing authority.
                                                (b)           Review authority.  Unless the local school board provides otherwise, a review authority shall
have discretion to modify or overrule the disciplinarian's decision, but may not impose harsher consequences.  A review authority shall
be bound by a hearing authority's factual determinations except as provided in Subparagraph (o) of Paragraph (4) of Subsection G of
6.11.2.12 NMAC.
                                                (c)           Disqualification.  No person shall act as hearing authority, disciplinarian, or review authority in
a case where the person was directly involved in or witnessed the incident(s) in question, or if the person has prejudged disputed facts
or is biased for or against any person who will actively participate in the proceedings.
                                                (d)           Local school board participation.  A local school board may act as hearing authority,
disciplinarian, or review authority for any cases involving proposed long-term suspensions or expulsions. However, whenever a
quorum of the local school board acts in any such capacity, Section 10-15-1 et seq., NMSA 1978, the Open Meetings Act, requires a
public meeting.
                                                (e)           Initiation of procedures.  An authorized administrative authority shall initiate procedures for
long-term suspension or expulsion of a student by designating a hearing authority and disciplinarian in accordance with local school
board policies, scheduling a formal hearing in consultation with the hearing authority, and preparing and serving a written notice
meeting the requirements of Subparagraph (h) of Paragraph (4) of Subsection G of 6.11.2.12 NMAC.
                                                (f)            Service of notice.  The written notice shall be addressed to the student, through the student’s
parent(s), and shall be served upon the parent(s) personally or by mail.
                                                (g)           Timing of hearing.  The hearing shall be scheduled no sooner than five nor later than 10 school
days from the date of receipt of the notice by the parent(s).  The hearing authority may grant or deny a request to delay the hearing in
accordance with the provisions of Subparagraph (i) of Paragraph (4) of Subsection G of 6.11.2.12 NMAC.
                                                (h)           Contents of notice.  The written notice must contain all of the following information, parts of
which may be covered by appropriate reference to copies of any policies or regulations furnished with the notice:
                                                                (i)            the school rule(s) alleged to have been violated, a concise statement of the alleged
act(s) of the student on which the charge(s) are based, and a statement of the possible penalty;
                                                                (ii)           the date, time, and place of the hearing, and a statement that both the student and
parent(s) are entitled and urged to be present;
                                                                (iii)         a clear statement that the hearing will take place as scheduled unless the hearing
authority grants a delay or the student and parent(s) agree to waive the hearing and comply voluntarily with the proposed disciplinary
action or with a negotiated penalty, and a clear and conspicuous warning that a failure to appear will not delay the hearing and may
lead to the imposition of the proposed penalty by default;
                                                                (iv)          a statement that the student has the right to be represented at the hearing by legal
counsel, a parent or some other representative designated in a written notice filed at least 72 hours before the hearing with the contact
person named pursuant to Item (vi) of Subparagraph (h) of Paragraph (4) of Subsection G of 6.11.2.12 NMAC;
                                                                (v)           a description of the procedures governing the hearing;
                                                                (vi)          the name, business address, and telephone number of a contact person through whom
the student, parent(s), or designated representative may request a delay or seek further information, including access to any
documentary evidence or exhibits which the school proposes to introduce at the hearing; and
                                                                (vii)        any other information, materials or instructions deemed appropriate by the
administrative authority who prepares the notice.
                                                (i)            Delay of hearing.  The hearing authority shall have discretion to grant or deny a request by the
student or the appropriate administrative authority to postpone the hearing.  Such discretion may be limited or guided by local school
board policies not otherwise inconsistent with this rule.
                                                (j)            Student status pending hearing.  Where a student has been suspended temporarily and a formal
hearing on long-term suspension or expulsion will not occur until after the temporary suspension has expired, the student shall be
returned to school at the end of the temporary suspension unless:
                                                                (i)            the provisions of Subparagraph (k) of Paragraph (4) of Subsection G of 6.11.2.12
NMAC apply, or
                                                                (ii)           the student and parent(s) have knowingly and voluntarily waived the student’s right
to return to school pending the outcome of the formal proceedings; or
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                                                                (iii)         the appropriate administrative authority has conducted an interim hearing pursuant to
a written local school board policy made available to the student which affords further due process protection sufficient to support the
student's continued exclusion pending the outcome of the formal procedures.
                                                (k)           Waiver of hearing, voluntary compliance, or negotiated penalty.  A student and the student’s
parent(s) may elect to waive the formal hearing and review procedures and comply voluntarily with the proposed penalty, or may
waive the hearing and review and negotiate a mutually acceptable penalty with the designated disciplinarian.  Such a waiver and
compliance agreement shall be made voluntarily, with knowledge of the rights being relinquished, and shall be evidenced by a written
document signed by the student, the parent(s), and the appropriate school official.
                                                (l)            Procedure for hearing and decision.  The formal hearing is not a trial.  The formal hearing is an
administrative hearing designed to ensure a calm and orderly determination by an impartial hearing authority of the facts of a case of
alleged serious misconduct.  Technical rules of evidence and procedure do not apply.  The following rules govern the conduct of the
hearing and the ultimate decision:
                                                                (i)            The school shall have the burden of proof of misconduct.
                                                                (ii)           The student and the student’s parent(s) shall have the following rights:  The right to
be represented by legal counsel or other designated representative, however, the school is not required to provide representation; the
right to present evidence, subject to reasonable requirements of substantiation at the discretion of the hearing authority and subject to
exclusion of evidence deemed irrelevant or redundant; the right to confront and cross-examine adverse witnesses, subject to reasonable
limitation by the hearing authority; the right to have a decision based solely on the evidence presented at the hearing and the applicable
legal rules, including the governing rules of student conduct.
                                                                (iii)         The hearing authority shall determine whether the alleged act(s) of misconduct have
been proved by a preponderance of the evidence presented at a hearing at which the student or a designated representative have
appeared.
                                                                (iv)          If no one has appeared on the student’s behalf within a reasonable time after the
announced time for the hearing, the hearing authority shall determine whether the student, through the parent(s), received notice of the
hearing.  If so, the hearing authority shall review the schools' evidence to determine whether it is sufficient to support the charge(s) of
misconduct.
                                                                (v)           A hearing authority who is also a disciplinarian shall impose an appropriate sanction
if the hearing authority finds that the allegations of misconduct have been proved under the standards of either Item (iii) or (iv) of
Subparagraph (l) of Paragraph (4) of Subsection G of 6.11.2.12 NMAC.  A hearing authority who is not a disciplinarian shall report the
findings, together with any recommended sanction, to the disciplinarian promptly after the hearing.
                                                                (vi)          Arrangements to make a tape recording or keep minutes of the proceedings shall be
made by the administrative authority who scheduled the hearing and prepared the written notice.  A verbatim written transcript is not
required, but any minutes or other written record shall fairly reflect the substance of the evidence presented.
                                                                (vii)        The hearing authority may announce a decision on the question of whether the
allegation(s) of misconduct have been proved at the close of the hearing.  A hearing authority who is also a disciplinarian may also
impose a penalty at the close of the hearing.
                                                                (viii)       In any event, the hearing authority shall prepare and mail or deliver to the student,
through the parent(s), a written decision within five working days after the hearing.  The decision shall include a concise summary of
the evidence upon which the hearing authority based its factual determinations.  A hearing authority who is also a disciplinarian shall
include in the report a statement of the penalty, if any, to be imposed, and shall state reasons for the chosen penalty.  A hearing
authority who is not a disciplinarian shall forward a copy of the hearing authority’s written decision to the disciplinarian forthwith. 
The disciplinarian shall prepare a written decision, including reasons for choosing any penalty imposed, and mail or deliver it to the
student, through the parent(s), within five working days of receipt of the hearing authority's report.
                                                                (ix)          A disciplinarian who is not a hearing authority may observe but not participate in the
proceedings at a formal hearing.  If the disciplinarian is present at the formal hearing and if the hearing authority announces a decision
at the close of the hearing, the disciplinarian may also announce the disciplinarian’s decision at that time.
                                                                (x)           The disciplinarian's decision shall take effect immediately upon initial notification to
the parent(s), either at the close of the hearing or upon receipt of the written decision.  If initial notification is by mail, the parent(s)
shall be presumed to have received the notice on the fifth calendar day after the date of mailing unless a receipt for certified mail, if
used, indicates a different date of receipt.
                                                (m)          Effect of decision.  If the hearing authority decides that no allegation(s) of misconduct have
been proved, or if the disciplinarian declines to impose a penalty despite a finding that an act or acts of misconduct have been proved,
the matter shall be closed.  If the disciplinarian imposes any sanction on the student, the decision shall take effect immediately upon
notification to the parent and shall continue in force during any subsequent review.
                                                (n)           Right of review.  Unless the local school board was the disciplinarian, a student aggrieved by a
disciplinarian's decision after a formal hearing shall have the right to have the decision reviewed if the penalty imposed was at least as
severe as a long-term suspension or expulsion, an in-school suspension exceeding one school semester, or a denial or restriction of
student privileges for one semester or longer.  A local school board may grant a right of review for less severe penalties. Local school
boards shall establish appropriate mechanisms for review except where the local board was the disciplinarian, in which case the local
school board decision is final and not reviewable administratively.  A student request for review must be submitted to the review
authority within 10 school days after the student is informed of the disciplinarian's decision.
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                                                (o)           Conduct of review.  Unless the local school board provides otherwise, a review authority shall
have discretion to modify the disciplinarian's decision, including imposing any lesser sanction deemed appropriate.  A review authority
shall be bound by the hearing authority's factual determinations unless the student persuades the review authority that a finding of fact
was arbitrary, capricious, or unsupported by substantial evidence or that new evidence, which has come to light since the hearing and
which could not with reasonable diligence have been discovered in time for the hearing, would manifestly change the factual
determination.  Upon any such finding, the review authority shall have discretion to receive new evidence, reconsider evidence
introduced at the hearing, or conduct a de novo hearing.  In the absence of any such finding, the review shall be limited to an inquiry
into the appropriateness of the penalty imposed.
                                                (p)           Form of review.  Unless the local school board provides otherwise, a review authority shall
have discretion to conduct a review on the written record of the hearing and decision in the case, to limit new submissions by the
aggrieved student and school authorities to written materials, or to grant a conference or hearing at which the student and the student’s
representative and school authorities may present their respective views in person. Where a conference or hearing is granted, the
record-keeping requirements of Item (vi) of Subparagraph (l) of Paragraph (4) of Subsection G of 6.11.2.12 NMAC apply.
                                                (q)           Timing of review.  Except in extraordinary circumstances, a review shall be concluded no later
than 15 working days after a student's written request for review is received by the appropriate administrative authority.
                                                (r)           Decision.  A review authority may announce a decision at the close of any conference or
hearing held on review.  In any event, the review authority shall prepare a written decision, including concise reasons, and mail or
deliver it to the disciplinarian, the hearing authority and the student, through the parent(s), within 10 working days after the review is
concluded.
                                                (s)            Effect of decision.  Unless the local school board provides otherwise, a review authority's
decision shall be the final administrative action to which a student is entitled.
[6.11.2.12 NMAC – Rp, 6.11.2.7 NMAC, 8/25/2020]
 
HISTORY OF 6.11.2 NMAC:
6.11.2 NMAC, Rights and Responsibilities of the Public Schools and Public School Students, filed 8/15/1997, was repealed and
replaced by 6.11.2 NMAC, Rights and Responsibilities of the Public Schools and Public School Students, effective 8/25/2020.
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                                                   Section 504 
                                                           Fact Sheet 

 
 
What is Section 504?  
Section 504 is a federal civil rights law under the Rehabilitation Act of 1973. It provides protection 
against discrimination for individuals with disabilities. Students in school settings fall under the 
protection of Section 504 as this law prohibits discrimination on the basis of disability from all 
school programs and activities in both public and private schools that receive direct or indirect 
federal funding. 
 

Who is eligible for a Section 504 Accommodation Plan? 
A student is eligible and entitled to a Section 504 Accommodation Plan if an evaluation shows that 
he or she has a mental or physical impairment that substantially limits one or more major life 
activities and significantly affects the student’s access to education. Students with special health 
care needs are often identified for Section 504 accommodations. However, some students have 
learning, behavioral, or other mental or physical impairments which meet the criteria to be served 
through Section 504. 
 

Where does the process start?  
In New Mexico, the Student Assistance Team (SAT) is the starting point to consider whether or not 
a student needs to be evaluated for a Section 504 Plan.  Therefore, a student needing 
consideration for a Section 504 evaluation and plan should be referred to the school’s SAT. 
Students who are exited from special education or ones who are evaluated and do not qualify for 
special education services are also referred to the SAT for consideration under Section 504.  
 

Who makes decisions about the Section 504 Plan? 
Responsibility for considering a Section 504 evaluation, completing an identification process, and 
developing an accommodation plan lies with a core group of individuals that includes the principal 
or administrator, the referring and/or classroom teacher, the school counselor, and the parent—
virtually the same as the core members of the SAT. In fact, in New Mexico, the school’s SAT 
usually serves as the Section 504 team, as necessary. 
 

Is Section 504 the same as special education for students with an IEP? 
No. A student eligible for special education under the federal Individuals with Disabilities Education 
Act (IDEA) has an Individualized Education Program (IEP) for specially-designed instruction and 
related services. A student identified under Section 504 has a Section 504 Accommodation Plan 
designed to provide accommodations and program accessibility only in order to give the student 
equal access to education. It is not a plan designed to enhance a student’s performance.  
 

Where can I learn more? 

The U.S. Department of Education’s Office for Civil Rights (OCR) administers and enforces Section 
504. Go to: http://www.ed.gov/about/offices/list/ocr/index.html. For frequently asked questions, go 
to http://www.ed.gov/about/offices/list/ocr/504faq.html. 
 

The New Mexico Public Education Department has published a comprehensive Section 504 Guide 
for schools and parents. Go to http://www.ped.state.nm.us and then look for it under “S” on the  
 A-Z Directory. 
 

 If you have questions about the Section 504 process at your school, please contact the school 
principal, or the district’s or charter school’s Section 504 Coordinator. 

http://www.ed.gov/about/offices/list/ocr/index.html
http://www.ed.gov/about/offices/list/ocr/504faq.html
http://www.ped.state.nm.us/
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Tip Sheet 
Related Services under Section 504 

 

 
Schools must provide related services, as necessary, to students who are identified for 
Section 504. (See 34 CFR 104.33(b).) Unlike the IDEA, there is no educational need 
component in Section 504 in order to be eligible for related services. So the only 
“service” a student identified under Section 504 may need is a related service.  
 
What is a Related Service? 
Related service means a service to a student with a disability that he or she need to 
benefit from and/or access a school’s education program. For example, ones that 
without the service, the student with a disability would not be able to attend school, 
achieve passing grades, or advance from grade to grade. Related services include, but 
are not limited to, these: 

 School health services 

 Counseling/social work services 

 Transportation 

 Audiology services 

 Speech-language services 

 Physical and occupational therapy 

 Psychological/behavioral services 

 Assistive technology device and/or service 

 Orientation and mobility services 
 
Is an Evaluation Needed? 
Yes. When the school suspects that a student with a disability under Section 504 needs 
related services in the school setting, then it must conduct a relevant and appropriate 
evaluation. The evaluation must take place before the school takes any action with 
regard to related services. The evaluation requires written parental consent.  
 
Then What? 
When the evaluation is complete, the student’s Section 504 team meets to review all 
relevant data from a variety of sources and determine if the student needs the related 
service. Parental consent is needed before beginning the service. The student’s Section 
504 Plan, which may include related services, is monitored and reviewed at least 
annually, sooner if needed. 
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How are the Related Services Delivered? 
Generally there are two basic kinds of service delivery as follows: 
 

1. Direct—hands on, face-to-face with the service provider; individual or small 
group sessions 
 

2. Indirect—teaching, on-going training, and/or consulting with school staff/parents 
to carry out and monitor therapeutic activities 

 
The student’s Section 504 Team determines the frequency, duration, and location of the 
related services on a case-by-case basis. In some cases, a student might receive both 
direct and indirect services.  
 
 
Who Pays for Related Services under Section 504? 
The district or the school. There is no state or federal funding provided to assist in 
complying with Section 504. All costs are the obligation of the general school or district 
budget. Many districts or schools have established a Section 504 line item in their 
general fund budget to cover necessary evaluations, accommodations, and related 
services for individuals with disabilities. Districts and schools may provide the services 
through their own personnel resources, or they may contract with another public or 
private agency. 
  

 
 
Scenarios 

 Laurette is a 6th grader with a hearing impairment. She does not require special 
education, but has been identified under Section 504. As one of the 
accomodations in her Section 504 plan, Lauette’s teacher uses an FM auditory 
trainer system which transmits the sound of the teacher's voice through a lapel 
microphone directly to Laurette’s single hearing aid. This amplifies the teacher’s 
voice and reduces classroom background noise. The 504 plan also includes 
audiology services. The school’s audiologist periodically provides indirect service 
by consulting with the teacher and Laurette, as well as checking the batteries and 
the settings of the system. 
 

 Wells is a 2nd grader with an orthopedic impairment and identified under Section 
504. In addition to direct physical therapy, his Section 504 plan provides assistive 
technology (AT) services. The district’s AT carpenter/technician adapts Well’s 
desk chair to add extra cushioning and custom armrests to accommodate his 
ability to stay balanced while sitting in the chair. He also adapts Well’s desk to 
provide a tilted work surface. 
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§ 104.23 

longer than one year, identify the steps 
of that will be taken during each year 
of the transition period; and 

(4) Indicate the person responsible for 
implementation of the plan. 

(f) Notice. The recipient shall adopt 
and implement procedures to ensure 
that interested persons, including per
sons with impaired vision or hearing, 
can obtain information as to the exist
ence and location of services, activi
ties, and facilities that are accessible 
to and usuable by handicapped persons. 

[45 FR 30936, May 9, 1980, as amended at 65 
FR 68055. Nov. 13, 2000] 

§ 104.23 New construction. 
(a) Design and construction. Each fa

cility or part of a facility constructed 
by, on behalf of, or for the use of a re
cipient shall be designed and con
structed in such manner that the facil
ity or part of"the facility is readily ac
cessible to and usable by handicapped 
persons, if the construction was com
menced after the effective date of this 
part. 

(b) Alteration. Each facility or part of 
a facility which is altered by, on behalf 
of, or for the use of a recipient after 
the effective date of this part in a man
ner that affects or could affect the 
usability of the facility or part of the 
facility shall, to the maximum extent 
feasible, be altered in such manner 
that the altered portion of the facility 
is readily accessible to and usable by 
handicapped persons. 

(c) Conformance with Uniform Federal 
Accessibility Standards. (1) Effective as 
of January 18, 1991, design, construc
tion, or alteration of buildings in con
formance with sections 3--8 of the Uni
form Federal Accessibility Standards 
(UFAS) (Appendix A to 41 CFR subpart 
101-19.6) shall be deemed to comply 
with the requirements of this section 
with respect to those buildings. Depar
tures from particular technical and 
scoping requirements of UF AS by the 
use of other methods are permitted 
where substantially equivalent or 
greater acce$s to and usability of the 
building is provided. 

(2) For purposes of this section, sec
tion 4.l.6(1)(g) of UF AS shall be inter
preted to exempt from the require
ments of UF AS only mechanical rooms 
and other spaces that, because of their 

34 CFR Ch. I (7-1-19 Edition) 

intended use, will not require accessi
bility to the public or beneficiaries or 
result in the employment or residence 
therein of persons with phusical handi
caps. 

(3) Thi$ section does not require re
cipients to make building alterations 
that have little likelihood of being ac
complished without removing or alter
ing a loadcbearing structural member. 

[45 FR 30936, May 9, 1980; 45 FR 37426, June 3, 
1980, as amended at 55 FR 52138, 52141, Dec. 
19, 1990) 

Subpart D---Preschool, Elementary, 
and Secondary Education 

§ 104.31 Application of this subpart. 

Subpart D applies to preschool, ele
mentary, secondary, and adult edu
cation programs or activities that re
ceive Federal financial assistance and 
to recipients that operate, or that re
ceive Federal financial assistance for 
the operation of, such programs or ac
tivities. 

[45 FR 30936, May 9, 1980, as amended at 65 
FR 68055, Nov.13, 2000] 

§ 104.32 Location and notification. 

A recipient that operates a public el
ementary or secondary education pro
gram or activity shall annually: 

(a) Undertake to identify and locate 
every qualified handicapped person re
siding in the recipient's jurisdiction 
who is not receiving a public edu
cation; and 

(b) Take appropriate steps to notify 
handicapped persons and their parents 
or guardians of the recipient's duty 
under this subpart. 

[45 FR 30936, May 9, 2000. as amended at 65 
FR 68054, Nov. 13, 2000) 

§ 104.33 Free appropriate public edu
cation. 

(a) General. A recipient that operates 
a public elementary or secondary edu
cation program or activity shall pro
vide a free appropriate public edu
cation to each qualified handicapped 
person who is in the recipient's juris
diction, regardless of the nature or se
verity of the person's handicap. 

(b) Appropriate education. (1) For the 
purpose of this subpart, the provision 
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of an appropriate education is the pro
vision of regular or special education 
and related aids and services that (i) 
are designed to meet individual edu
cational needs of handicapped persons 
as adequately as the needs of nonhandi
capped persons are met and (ii) are 
based upon adherence to procedures 
that satisfy the requirements of 
§§ 104.34, 104.35, and 104.36. 

(2) Implementation of an Individual
ized Education Program developed in 
accordance with the Education of the 
Handicapped Act is one means of meet
ing the standard established in para
graph (b)(l)(i) of this section. 

(3) A recipient may place a handi
capped person or refer such a person for 
aid, benefits, or services other than 
those that it operates or provides as its 
means of carrying out the require
ments of this subpart. If so, the recipi
ent remains responsible for ensuring 
that the requirements of this subpart 
are met with respect to. any handi
capped person so placed or referred. 

(c) Free education-(1) General. For 
the purpose of this section, the provi
sion of a free education is the provision 
of educational and related services 
without cost to the handicapped person 
or to his or her parents or guardian, ex
cept for those fees that are imposed on 
non-handicapped persons or their par
ents or guardian. It may consist either 
of the provision of free services or, if a 
recipient places a handicapped person 
or refers such person for aid, benefits, 
or services not operated or provided by 
the recipient as its means of carrying 
out the requirements of this subpart, of 
payment for the costs of the aid, bene
fits, or services. Funds available from 
any public or private agency may be 
used to meet the requirements of this 
subpart. Nothing in this section shall 
be construed to relieve an insurer or 
similar third party from :;i,n otherwise 
valid obligation to provide or pay for 
services provided to a handicapped per
son. 

(2) Transportation. If a recipient 
places a handicapped person or refers 
such person for aid, benefits, or serv
ices not operated or provided by the re
cipient as its means of carrying out the 
requirements of this subpart, the re
cipient shall ensure that adequate 
transportation to and from the aid, 

§ 104.34 

benefits, or services is provided at no 
greater cost than would be incurred by 
the person or his or her parents or 
guardian if the person were placed in 
the aid, benefits, or services operated 
by therecipient. 

(3) Residential placement. If a public or 
private residential placement is nec
essary to provide a free appropriate 
public education to a handicapped per
son because of his or her handicap, the 
placement, including non-medical care 
and room and board, shall be provided 
at no cost to the person or his or her 
parents or guardian. 

(4) Placement of handicapped persons 
by parents. If a recipient has made 
available, in conformance with the re
quirements of this section and § 104.34, 
a free appropriate public education to a 
handicapped person and the person's 
parents or guardian choose to place the 
person in a private school, the recipi
ent is not required to pay for the per
son's education in the private school. 
Disagreements between a parent or 
guardian and a recipient regarding 
whether the recipient has made a free 
appropriate public education available 
or otherwise regarding the question of 
financial responsibility are subject to 
the due process procedures of§ 104.36. 

(d) Compliance. A recipient may not 
exclude any qualified handicapped per
son from a public elementary or sec
ondary education after the effective 
date of this part. A recipient that is 
not, on the effective date of this regu
lation, in full compliance with the 
other requirements of the preceding 
paragraphs of this section shall meet 
such requirements at the earliest prac
ticable time and in no event later than 
September 1, 1978. 

[45 FR 30936, May 9, 1980, as amended at 65 
ER 68055, Nov. 13, 2000] 

§ 104.34 · Educational setting. 

(a) Academic setting. A recipient to 
which this subpart applies shall edu
cate, or shall provide for the education 
of, each qualified handicapped person 
in its jurisdiction.with persons who are 
not handicapped to the maximum ex
tent appropriate to the needs of the 
handicapped person. A recipient shall 
place a handicapped person in the reg
ular educational environment operated 
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by the recipient unless it is dem
onstrated by the recipient that the 
education of the person in the regular 
environment with the use of supple
mentary aids and services cannot be 
achieved satisfactorily. Whenever a re
cipient places a person in a setting 
other than the regular educational en
vironment pursuant to this paragraph, 
it shall take into account the prox
imity of the alternate setting to the 
person's home. 

(b) Nonacademic settings. In providing 
or arranging for the provision of non
academic and extracurricular services 
and activities, including mea,ls, recess 
periods, and the services and activities 
set forth in § 104.37(a)(2), a recipient 
shall ensure that handicapped persons 
participate with nonhandicapped per
sons in such activities and services to 
the maximum extent appropriate to 
the needs of the handicapped person in 
question. 

(c) Comparable facilities. If a recipient, 
in compliance with paragraph (a) of 
this section, operates a facility that is 
identifiable as being for handicapped 
persons, the recipient shall ensure that 
the facility and the services and activi
ties provided therein are comparable to 
the other facilities, services, and ac
tivities oft.he recipient. 

§ 104.35 Evaluation and placement. 
(a) Preplacement evaluation. A recipi

ent that operates a public elementary 
or secondary education program or ac
tivity shall conduct an evaluation in 
accordance with the requirements of 
paragraph (b) of this section of any per
son who, because of handicap, needs or 
is belived to need special education or 
related services before taking any ac
tion with respect to the initial place
ment of the person in regular or special 
education and any subsequent signifi
cant change in placement. 

(b) Evaluation procedures. A recipient 
to which this subpart applies shall es
tablish standards and procedures for 
the .evaluation and placement of per
sons who, because of handicap, need or 
are believed to need special education 
or related services which ensure that: 

(1) Tests and other evaluation mate
rials have been validated for the spe
cific purpose for which they are used 
and are administered by trained per-

34 CFR Ch. I (7-1-19 Edition) 

sonnel in conformance with the in
structions provided by their producer; 

(2) Tests and other evaluation mate
rials inelude those tailored to assess 
specific areas of educational need and 
not merely those which are designed to 
provide a single general intelligence 
quotient; and 

(3) Tests are selected and adminis
tered so as best to ensure that, when a 
test is administered to a student with 
impaired sensory, manual, or speaking 
skills, the test results accurately re
flect the student's aptitude or achieve
ment level or whatever other factor the 
test purports to measure, rather than 
reflecting the student's impaired sen
sory, manual, or speaking skills (ex
cept where those skills are the factors 
that the test purports to measure). 

(c) Placement procedures. In inter
preting· evaluation data and in making 
placement decisions, a recipient shall 
(1) draw upon information from a vari
ety of sources, including aptitude and 
achievement tests, teacher rec
ommendations, physical condition. so
cial or cultural background, and adapt
ive behavior, (~) establish procedures to 
ensure that information obtained from 
all such sources is documented and 
carefully considered, (3) ensure that 
the placement decision is made by a 
group of persons, including persons 
knowledgeable about the child, the 
meaning of the evaluation data, and 
the placement options, and (4) ensure 
that the placement decision is made in 
conformity with §104.34. 

(d) Reevaluation. A recipient to which 
this section applies shall establish pro
cedures, in accordance with paragraph 
(b) of this section, for periodic reevalu
ation of students who have been proc 
vided special education and related 
services. A reevaluation procedure con
sistent with the Education for the 
Handicapped Act is one means of meet
ing this requirement. 

[45 FR 30936, May 9, 1980, as amended at 65 
FR 68055, Nov. 13, 2000] 

§ 104.36 Procedural safeguards. 
A recipient that operates a public el

ementary or secondary education pro
gram or activity shall establish and 
implement, with respect to actions re
garding the identification, evaluation, 
or educational placement of persons 
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who, because of handicap, need or are 
believed to need special instruction or 
related services, a system of procedural 
safeguards that includes notice, an op
portunity for the parents or guardian 
of the person to examine relevant 
records, an impartial hearing with op
portunity for participation by the per
son's parents or guardian and represen
tation by counsel, and a review proce
dure. Compliance with the procedural 
safeguards of section 615 .of the Edu
cation of the Handicapped Act is one 
means of meeting this requirement. 

[45 FR 30936, May 9, 1980, as amended at 65 
FR 68054, Nov. 13, 2000] 

§ 104.37 Nonacademic services. 
(a) General. (1) A recipient to which 

this subpart applies shall provide non
academic and extracurricular services 
and activities in such manner as is nec
essary to afford handicapped students 
an equal opportunity for participation 
in such services and activities. 

(2) Nonacademic and extracurricular 
services and activities may include 
counseling services, , physical rec
reational athletics, transportation, 
health services, recreational activities, 
special interest groups or clubs spon
sored by the recipients, referrals to 
agencies which provide assistance to 
handicapped persons, and employment 
of students, including both employ
ment by the recipient and assistance in 
making available outside employment. 

(b) Counseling services. A recipient to 
which this subpart applies that pro
vides personal, academic, or vocational 
counseling, guidance, or placement 
services to its students shall provide 
these servicei;; without discrimination 
on the basis of handicap. The recipient 
shall ensure that qualified handicapped 
students are not counseled toward 
more restrictive career objectives than 
are nonhandicapped students with 
similar interests and abilities. 

(c) Physical education and athletics. (1) 
In providing physical education courses 
and athletics and similar aid, benefits, 
or services to any of its students, a re
cipient to which this subpart applies 
may not discriminate on the basis of 
handicap. A recipient that offers phys
ical education courses or that operates 
or sponsors interscholastic, club, or in
tramural athletics shall provide to 
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qualified handicapped students an 
equal op port unity for participation. 

(2) A recipient may offer to handi
capped students physical education and 
athletic activities that are separate or 
different from those offered to non
handicapped students only if separa
tion or differentiation is consistent 
with the requirements of § 104.34 and 
only if no qualified handicapped stu
dent is denied the opportunity to com
pete for teams or to participate in 
courses that are not separate or dif
ferent. 

[45 FR 30936, May 9, 1980, as amended at 65 
FR 68055, Nov. 13, 2000] 

§ 104.38 Preschool and adult edu
cation. 

A recipient to which this subpart ap
plies that provides preschool education 
or day care or adult education may 
not, on the basis of handicap, exclude 
qualified handicapped persons and .shall 
take into account the needs of such 
persons in determining the aid, bene
fits or services to be provided. 

[65 FR 68055, Nov. 13, 2000] 

§ 104.39 Private education. 

(a) A recipient that provides private 
elementary or secondary education 
may not, on the basis of.handicap, ex
clude a qualified handicapped person if 
the person can, with minor adjust
ments, be provided an appropriate edu
cation, as defined in § 104.33(b)(l), with
in that recipient's program or activity. 

(b) A recipient to which this section 
applies may not charge more for the 
provision of an appropriate education 
to handicapped persons than to non
handicapped persons except to the ex
tent that any additional charge is jus
tified by a substa:ntial increase in cost 
to the recipient. 

(c) A recipient to which this section 
applies that provides special education 
shall do so in accordance with the pro
visions of §§ 104.35 and 104.36. Each re
cipient to which this. section applies is 
subject to the provisions of §§ 104.34, 
104.37, and 104.38. 

[45 FR 30936, May 9, 1980, as amended at 65 
FR 68055, Nov. 13, 2000] 
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with impaired hearing for the purpose of pro
viding emergency health care. Although it 
would be appropriate for a hospital to fulfill 
its responsibilities under this section by hav
ing a full-time interpreter for the deaf on 
staff, there may be other means of accom
plishing the desired result of assuring that 
some means of communication is imme
diately available for deaf persons needing
emergency treatment. 

Seotion 104.52(c), also a new provision, re
quires recipients with fifteen or more em
ployees to provide appropriate auxiliary aids 
for persons with impaired sensory, manual, 
or speaking- skills. Further, the Assistant 
Secretary may require a small provider to 
furnish auxiliary aids where the provision of 
aids would not adversely affect the ability of 
the recipient to provide its heal th benefits or 
service. 

37. Treatment of Drug Addicts and Alcoholics. 
Section 104.53 is a new section that prohibits 
discrimination in the treatment and admis
sion of drug and aleohol addicts to hospitals 
and outpatient facilities. Section 104.53 pro
hibits discrimination against drug abusers 
by operators of outpatient facilities, despite 
the fact that section 407 pertains only to hos
pitals, because of the broader application of 
section 504. This provision does not mean 
that all hospitals and outpatient facilities 
must treat drug- addiction and alcoholism. It 
simply means, for example, that a cancer 
clinic may not refuse to treat cancer pa
tients simply because they are also alco
holics. 

38. Education of institutionalized persons. 
The reg-ula ti on retains § 104.54 of the pro
posed regulation that requires that an appro
priate education be provided to qualified 
handicapped persons who are confined to res
idential institutions or day care centers. 

SUBPART G--PROCEDURES 

In § 104.61, the Secretary has adopted the 
title VI complaint and enforcement proce
dures for use in implementing- section 504 
until such time as they are superseded by 
the issuance of a consolidated procedureal 
regulation applicable to all of the civil 
rights statutes and executive orders adminis
tered by the Department. 

[45 FR 30936, May 9, 1980, as amended at 55 
FR 52141, Dec. 19, 1990; 82 FR 31912, July 11, 
2017] 

APPENDIX B TO PART 104-GUIDELINES 
FOR ELIMINATING DISCRIMINATION 
AND DENIAL OF SERVICES ON THE 
BASIS OF RAGE, COLOR, NATIONAL 
ORIGIN, SEX, AND HANDICAP IN VO
CATIONAL EDUCATION PROGRAMS 

EDITORIAL NOTE: For the text of these 
g-uidelines, see 34 CFR part 100, appendix II. 
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PART 105-ENFORCEMENT OF 
THE 

PRO-
NONDISCRIMINATION ON 
BASIS Of HANDICAP IN 
GRAMS OR ACTIVITIES CON
DUCTED BY THE DEPARTMENT OF 
EDUCATION 

Sec. 
105.1 Purpose. 
105.2 Application. 
105.3 Definitions. 
105.4-105.9 [Reserved] 
105.10 Self-evaluation. 
105.11 Notice. 
105.12-105.19 [Reserved] 
105.20 General prohibitions against dis-

crimination. 
105.21-105.29 [Reserved] 
105.30 Employment. 
105.31 Prag-ram accessibility: Discrimina

tion prohibited. 
105.32 Prag-ram accessibility: Existing fa

cilities. 
105.33 Prag-ram accessibility: New construc-

tion and alterations. 
105.34-105.39 [Reserved] 
105.40 Communications. 
105.41 Compliance procedures. 
105.42 Effective date. 

AUTHORITY: 29 U.S.C. 794; Pub. L. 111256, . 
124 Stat. 2643; unless otherwise noted. 

SOURCE: 55 FR 37168, Sept. 7, 1990, unless 
otherwise noted. 

§ 105.1 Purpose. 

The purpose of this part is to effec
tuate section 119 of the Rehabilitation, 
Comprehensive Services, and Develop
mental Disabilities Amendments of 
1978, which amended section 504 of the 
Rehabilitation Act of 1973 to prohibit 
discrimination on the basis of handicap 
in programs or activities conducted by 
Executive agencies or the United 
States Postal Service. 

§ 105.2 Application. 

This part applies to all programs or 
activities conducted by the Depart
ment, except for programs or activities 
conducted outside the United States 
that do not involve individuals with 
handicaps in the United States. 

§ 105.3 Definitions. 

For purposes of this part, the fol
lowing definitions apply: 

Auxiliary aids means services or de
vices that enable persons with im
paired sensory, manual, or speaking 
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skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the Department. For example, auxil
iary aids useful for persons with im
paired vision include readers, materials 
in braille, audio recordings, and other 
similar services and devices. Auxiliary 
aids useful for persons with impaired 
hearing include telephone handset am
plifiers, telephones compatible with 
hearing aids, telecommunication de
vices for deaf persons (TDDs), inter
preters, notetakers, written materials, 
and other similar services and devices. 

Complete complaint means a written 
statement that contains the complain
ant's name and address and describes 
the Department's alleged discrimina
tory action in sufficient detail to in
form the Department of the nature and 
date of the alleged violation of section 
504. It must be signed by the complain
ant or by someone authorized to do so 
on his or her behalf. Complaints filed 
on behalf of classes or third parties 
must describe or identify (by name, if 
possible) the alleged victims of dis
crimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Historic preservation programs means 
programs conducted by the Depart
ment that have preservation of historic 
properties as a primary purpose. 

Historic properties means those prop
erties that are listed or eligible for 
listing in the National Register of His
toric Places or properties designated as 
historic under a statute of the appro
priate State or local government body. 

Individual with handicaps means any 
person who has a physical or mental 
impairment that substantially limits 
one or more major life activities, has a 
record of such an impairment, or is re
garded as having such an impairment. 
As used in this definition, the phrase-

(1) Physical or mental impairment in
cludes-

(i) Any physiological disorder or con
dition, cosmetic disfigurement, or ana
tomical loss affecting one or more of 
the following body systems: Neuro
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
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organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis
order, such as intellectual disability, 
organic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. 
The term physical or mental impairment 
includes, but is not limited to, such 
diseases and conditions as orthopedic, 
visual, speech, and hearing impair
ments, cerebral palsy, epilepsy, mus
cular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, intel
lectual disability, emotional illness, 
drug addiction, and alcoholism; 

(2) Major life activities includes func
tions such as caring for one's self, per
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working; 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi
ties; and 

(4) Is regarded as having an impairment 
mean&-

(i) Has a physical or mental impair
ment that does not substantially limit 
major life activities but is treated by 
the Department as constituting such a 
limitation; 

(ii) Has a physical or mental impair
ment that substantially limits major 
life activities only as a result of the at
titudes of others toward the impair
ment; or 

(iii) Has none of the impairments de
fined in paragraph (1) of this definition 
but is treated by the Department as 
having such an impairment. 

Qualified individual with handicaps 
mean&-

(1) With respect to preschool, elemen
tary, or secondary education services 
provided by the Department, an indi
vidual with handicaps who is a member 
of a class of persons otherwise entitled 
by statute, regulation, or Department 
policy to receive education services 
from the Department; 

(2) With respect to any other Depart
ment program or activity under which 
a person is required to perform services 
or to achieve a level of accomplish
ment, an individual with handicaps 
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who meets the essential eligibility re
quirements and who can achieve the 
purpose of the program or activity 
without modifications in the program 
or activity that the Department can 
demonstrate would result in a funda
mental alteration in its nature; 

(3) With respect to any other Depart
ment program or activity, an indi
vidual with handicaps who meets the 
E;Jssential eligibility requirements for 
participation in, or receipt of benefits 
from, that program or activity; and 

( 4) Qualified handicapped person as 
that term is defined for purposes of em
ployment in 29 CFR 1613.702(f), which is 
made applicable to this. part by § 105.30 

Secretary means the Secretary of the 
Department of Education or an official 
or employee of the Department acting 
for the Secretary under a delegation of 
authority. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93-
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93-516, 88 
Stat. 1617); the Rehabilitation, Com
prehensive Services, and Develop
mental Disabilities Amendments of 
1978 (Pub. L. 9.'>-602, 92 $tat. 2955); the 
Rehabilitation Act Amendments of 1986 
(Pub. L. 99-506, 100 Stat. 1810); and the 
Civil Rights Restoration Act of 1987 
(Pub. L. 100-259, 102 Stat. 28). As used 
in this part, section 504 applies only to 
programs or activities conducted by 
the Department and not to federally 
assisted programs. 

Substantial impairment means a sig
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration. 

[55 FR 37l68, Sept. 7. 1990, as amended at 82 
FR 31912, July ll, 2017] 

§§ 105~4-105.9 [Reserved] 

§ 105.10 Self-evaluation. 
(a) The Department shall, within one 

year of the effective date of this part, 
evaluate its current policies and prac
tices, and the effects thereof, that do 
not or may not meet the requirements 
of this part, and, to the extent modi
fication of any of those policies and 
practices is required, the Department 
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shall proceed to make the necessary 
modifications. 

(b) The .Department shall provide an 
opportunity to interested persons, in
cluding individuals with handicaps or 
organizations representing individuals 
with handicaps to participate in the 
self-evaluation process by submitting 
comments (both oral and written). 

(c) The Department shall, for at least 
3 years following completion of the 
self-evaluation, maintain on file, and 
make available for public inspection-

(!) A description of areas examined 
and any problems identified; and 

(2) A description of any modifications 
made. 

§ 105.11 Notice. 

The Department shall make avail
able, to employees, applicants, partici
pants, beneficiaries, ·and other inter
ested persons, information regarding 
the provisions of this part and its ap
plicability, to the programs or activi
ties conducted by the Department, and 
make that information available to 
them in such manner as the Secretary 
finds necessary to apprise those per
sons of· the protections against dis
crimination assured them by section 
504 and the regulations in this part. 

§§ 105.12-105.19 [Reserved] 

§ 105.20 General prohibitions against 
discrimination. 

(a) No qualified individual with 
handicaps shall, on the basis of handi
cap, be excluded from participation in, 
be denied the benefits of, or otherwise 
be subjected to discrimination under, 
any program or activity conducted by 
the Department. 

(b)(l) The Department, in providing 
any aid, benefit, or service, may not, 
directly or through contractual, licens
ing, or other arrangements, on the 
basis of handicap--

(i) Deny a qualified individual with 
handicaps the opportunity to partici
pate in or benefit from the aid, benefit, 
or service; 

(ii) Afford a qualified individual with 
handicaps an opportunity to · partici
pate in or benefit from the aid., benefit, 
or service that is not equal to that. af
forded others; 
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(iii) Provide a qualified individual 
with handicaps with an aid, benefit, or 
service that is not as effective in af
fording equal opportunity to obtain the 
same result, to gain the same benefit, 
or to reach the same level of achieve
ment as that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to individuals with 
handicaps or to any class of individuals 
with handicaps than is provided tooth
ers unless that action is necessary to 
provide qualified individuals with 
handicaps with aid, benefits, or serv
ices that are as effective as those pro
vided to others; 

(v) Deny a qualified individual with 
handicaps the opportunity to partici
pate as a member of planning or advi
sory boards; or 

(vi) Otherwise limit a qualified indi
vidual with handicaps in the enjoy
ment of any right,. privilege, advan
tage, or opportunity enjoyed by others 
receiving the aid, benefit, or service. 

(2) The Department. may not deny a 
qualified .individual with handicaps the 
opportunity to participate in programs 
or activities that are not separate or 
different, despite the existence of per
missibly separate or different programs 
or activities. 

(3) The Department may not, directly 
or through contractual or other ar
rangements, use criteria or methods of 
administration the purpose or effect of 
which would-

(i) Subject qualified individuals with 
handicaps to discrimination on the 
basis of handicap; or 

(ii) Defeat or substantially impair ac
complishment of the objectives of a 
program or activity with respect to in
dividuals with handicaps. 

(4) The Department may not, in de
termining the site or location of a fa
cility, make selections the purpose or 
effect of which would-

(i) Exclude individuals with handi
caps from, deny them the benefits of, 
or otherwise subject them to discrimi
nation under, any program or activity 
conducted by the Department; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to individuals with handicaps. 

(5) The Department, in the selection 
of procurement contractors, may not 
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use criteria that subject qualified indi
viduals with handicaps to discrimina
tion on the basis of handicap. 

(6) The Department may not admin
ister a licensing or certification pro
gram in a manner that subjects quali
fied individuals with handicaps to dis
crimination on the basis of handicap, 
nor may the Department establish re
quirements for the program or activi
ties of licensees or certified entities 
that subject qualified individuals with 
handicaps to discrimination on the 
basis .of handicap. However, the pro
grams or activities of entities that are 
licensed or certified by the Department 
are not, themselves, covered by this 
part. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu
tive Order to individuals with handi- · 
caps or the exclusion of a specific class 
of individuals with handicaps from a 
program limited by Federal statute or 
Executive Order to a different class of 
individuals with handicaps is not pro
hibited by this part. 

(d) The Department shall administer 
programs and activities in the most in
tegrated setting appropriate to the 
needs of qualified individuals with 
handicaps. 

§§ 105.21-105.29 [Reserved] 

§ 105.30 Employment. 

No qualified individual with handi
caps shall, on the basis of handicap, be 
subjected to discrimination in employ
ment under any program or activity 
conducted by the Department. As pro
vided in § 105.41(b), the definitions, re
quirements, and procedures of section 
501 of the Rehabilitation Act of 1973 (29 
U.S.C. 791), as established by the Equal 
Employment Opportunity Commission 
in 29 CFR part 1613, shall apply to em
ployment in federally conducted pro
grams or activities. 

§ 105.31 Program accessibility: Dis
crimination prohibited. 

Except as otherwise provided in 
§ 105.32, no qu1J.lified individual with 
handicaps shall, because the Depart
ment's facilities are inaccessible to or 
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unusable by individuals with handi
caps; be denied the benefits of, be ex
cluded from participation in, or other
wise be subjectec1 to discrimination 
under any program or activity con
ducted by the Department. 

§ 105.32 Program accessibility: Exist
ing facilities. 

(a) General. The Department shall op
erate each program or activity so that 
the program or activity, Viewed in its 
entirety, is readily accessible to and 
usable by individuals with handicaps. 
This paragraph does not-

(1) Necessarily require the Depart
ment to make each of its existing fa
cilities accessible to and usable by in
dividuals with handicaps; 

(2) In the case of historic preserva
tion programs, require the Department 
to take any action that would result in 
a substantial impairment of significant 
historic features of an historic prop
erty; or 

(3)(i) Require the Department to take 
any action that it can demonstrate 
would result in a fundamental alter
ation in the nature of a program or ac
tivity or in undue financial and admin
istrative burdens. 

(ii) The Department has the burden 
of proving that compliance with 
§ 105.32(a) would result in that alter
ation or those burdens. 

(iii) The decision that compliance 
would result in that alteration or those 
burdens must be made by the Secretary 
after considering all of the Depart
ment's resources available for use in 
the funding and operation of the con
ducted program or activity, and must 
be accompanied by a written statement 
of the reasons for reaching that conclu
sion. 

(iv) If an action would result in that 
alteration or those burdens, the De
partment shall. take any other action 
that would not result in the alteration 
or burdens but would nevertheless en
sure that individuals with handicaps 
receive the benefits and services of the 
program or activity. 

(b) Methods-(1) General. (i) The De
partment may comply with the re
quirements of this section through 
such means as redesign of equipment, 
reas15ignment of services to accessible 
buildings, assignments of aides to bene-
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ficiaries, home visits, delivery of serv
ices at alternate accessible sites, alter
ation of existing facilities and con
struction of new facilities, use of acces
sible rolling stock, or any other meth
ods that result in making its programs 
or activities readily accessible to and 
usable by individuals with handicaps. 

(ii) The Department is not required 
to make structural changes in existing 
facilities if other methods are effective 
in achieving compliance with this sec
tion. 

(iii) The Department, in making al
terations to existing buildings, shall 
meet accessibility requirements to the 
extent compelled by the Architectural 
Barriers Act of 1968, as amended (42 
U.S.C. 4151--4157), and any regulations 
implementing that Act. 

(iv) In choosing among available 
methods for meeting the requirements 
of this section, the Department shall 
give priority to those methods that 
offer programs and activities to quali
fied individuals with handicaps in the 
most integrated setting appropriate. 

(2) Historic preservation programs. In 
meeting the requirements of § 105.32(a) 
in historic preservation programs, the 
Department shall give priority to 
methods that provide physical access 
to individuals with handicaps. In cases 
were a physical alteration to an his
toric property is not required because 
of § 105.32 (a)(2) or (a)(3), alternative 
methods of achieving program accessi
bilityinclude-

(i) Using audiovisual materials and 
devices to depict those portions of an 
historic property that cannot other
wise be made accessible; 

(ii) Assigning persons to guide indi
viduals with handicaps into or through 
portions of historic properties that 
cannot otherwise be made accessible; 
or 

(iii) Adopting other innovative meth
ods. 

(c) Time period for compliance. The De
partment shall comply with the obliga
tions established under this section 
within 60 days of the effective date of 
this part except that if structural 
changes in facilities are undertaken, 
the changes shall be made within 3 
years of the effective date of this part, 
but in any event as expeditiously as 
possible. 
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(d) Transition plan. (1) In the event 
that structural changes to facilities 
will be undertaken to achieve program 
accessibility, the Department shall de
velop, within six months of the effec
tive date of this part, a transition plan 
setting forth the steps necessary to 
complete those changes. 

(2) The Department shall provide an 
opportunity to interested persons, in
cluding individuals with ,handicaps or 
organizations representing individuals 
with handicaps, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
must be made available for public inc 
spection. 

(3) The plan must, at a minimum-
(i) Identify physical obstacles in the 

Department's facilities that limit the 
accessibility of its programs or activi
ties to individuals with handicaps; 

(ii) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(iii) Specify the schedule for taking 
the steps necessary to achieve compli
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran
sition period; and 

(iv) Indicate the official responsible 
for implementation of the plan. 

§ 105.33 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of, the Depart
ment must be designed, constructed, or 
altered so as to be readily accessible to 
and usable by individuals with handi
caps. The definitions, requirements, 
and standards of the Architectural Bar
riers Act (42 U.S.C. 4151-4157), as estab
lished in 41 CF:R 101-19.600 to 101-19.607, 
apply to buildings ·covered by this sec-· 
tion. 

§§ 105.34-105.39 [Reserved] 

§ 105.40 Communications. 
(a) The Department shall take appro

priate steps to ensure effective commu
nication with applicants, participants, 
personnel of other Federal entities, and 
members of the public, as follows: 

§ 105.40 

(l)(i) The Department shall furnish 
appropriate auxiliary aids if necessary 
to afford an individual with handicaps 
an equal opportunity .to participate in, 
and enjoy the benefits of, a program or 
activity conducted by the Department. 

(ii) In determining what type of aux
iliary aid is necessary, the Department 
shall give primary consideration to the 
request of the individual with handi
caps. 

(iii) The Department need not pro
vide individually prescribed devices, 
readers for personal use or study, or 
other devices of a personal nature. 

(2) If the Department communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf persons (TDDs) or equally ef
fective telecommunication systems 
must be used. 

(b) The Department shall ensure that 
in.terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac
tivities, and facilities. 

(c) The Department shall provide 
signs at a primary entrance to each of 
its inaccessible facilities, directing 
users to a location at which they can 
obtain information about accessible fa
cilities. The international symbol for 
accessibility must be used at each pri
mary entrance of an accessible facility. 

(d)(l) This section does not require 
the Department to take any action 
that it can demonstrate would result in 
a fundamental alteration in the nature 
of a program or activity or in undue fi
nancil'l,l and administrative burdens. 

(2) The Department has the burden of 
proving that compliance with § 105.40 
would result in that alteration or those 
burdens. 

(3) The decision that compliance 
would result in that alteration or those 
burdens must be made by the Secretary 
after considering all Department re
sources available for use in the funding 
and operation of the conducted pro
gram or activity and must be accom
panied by a written statement of the 
reasons for reaching that conclusion. 

( 4) If an action required to comply 
with this section would result in that 
alteration or those burdens, the De
partment shall take any other action 
that would not result in. the alteration 
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or burdens but would nevertheless en
sure that, to the maximum extent pos
sible, individuals with handicaps re
ceive the benefits and services of the 
program or activity. 

§ 105.41 Compliance procedures. 
(a) Except as provided in paragraph 

(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs and 
activities conducted by the Depart
ment. 

(b) As provided in§ 105.30, the Depart
ment shall process complaints alleging 
violations of section 504 with respect to 
employment according to the proce
dures established by the Equal Employ
ment Opportunity Commission in 29 
CFR part 1613 pursuant to section 501 
of the Rehabilitation Act of 1973 (29 
U.S.C. 791). 

(c) The Deputy Under Secretary for 
Management is responsible for coordi
nating implementation of this section. 
Complaints may be sent to the U.S. De
partment of Education, Office of Man
agement, Federal Building No. 6, 400 
Maryland Avenue SW., Washington, DC 
20202. 

(d) The Department shall accept and 
investigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina
tion. The Department may extend this 
time period for good cause. 

(e) If the Department receives a com
plaint over which it does not have ju
risdiction, it shall promptly notify the 
complainant and shall make reason
able efforts to refer the complaint to 
the appropriate government entity. 

(f) The Department shall notify the 
Architectural and Transportation Bar
riers Compliance Board upon receipt of 
any complaint alleging thati a building 
or facility that is subject to the Archi
tectural Barriers Act of 1968, as amend
ed (42 U.S.C. 4151-4157) is not readily 
accessible to and usable by individuals 
with handicaps. 

(g) Within 180 days of the receipt of a 
complete complaint for Which it has ju
risdiction, the Department shall notify 
the complainant of the results of the 
investigation in a letter containing-

(1) Findings of fact and conclusions 
of law; 
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(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the Department of the 
letter required by § 105.41(g). The De
partment may extend this time for 
good cause. 

(i) Timely appeals shall be accepted 
and processed by the Secretary. 

(j) If the Secretary determines that 
additional information is needed for 
the complainant, he or she shall notify 
the complainant of the additional in
formation needed to make his or her 
determination on the appeal. 

(k) The Secretary shall notify the 
complainant of the results of the ap
peal. 

(1) The time limit in paragraph (g) of 
this section may be extended by the 
Secretary. 

(m) The Secretary may delegate the 
authority for conducting complaint in
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated. 

§ 105.42 Effective date. 
The effective date of this part is Oc

tober 9, 1990. 

PART 106-NONDISCRIMINATION 
ON THE BASIS OF SEX IN EDU
CATION PROGRAMS OR ACTIVI
TIES RECEIVING FEDERAL FINAN
CIAL ASSISTANCE 

Subpart A-Introduction 

Sec. 
106.1 Purpose and effective date. 
106.2 Definitions. 
106.3 Remedial and affirmative action and 

self-evaluation. 
106.4 Assurance required. 
106.5 Transfers of property. 
106.6 Effect of other requirements. 
106.7 Effect of employment opportunities. 
106.8 Designation of responsible employee 

and adoption of grievance procedures. 
106.9 Dissemination of policy. 

Subpart B-Coverage 

106.11 Application. 
106.12 Educational institutions controlled 

by religious organizations. 
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includes in its notice under paragraph 
(b) of this section: 

(1) A statement of the specific steps 
that the Secretary recommends the re
cipient or contractor take to comply; 
and 

(2) Provides a reasonable period of 
time, given all of the circumstances of 
the case, during which the recipient or 
contractor may comply voluntarily. 

(Authority: 20 U.S.C. 122le--3(a)(l), 1232h) 

§ 98.10 Enforcement of the findings. 
(a) If the recipient or contractor does 

not comply during the period of time 
set under §98.9(c), the Secretary may 
either: 

(1) For a recipient, take an action au
thorized under 34 CFR part. 78, includ
ing: 

(i) Issuing a notice of intent to termi
nate funds under 34 CFR 78.21; 

(ii) Issuing a notice to withhold funds 
under 34 CFR 78.21, 200.94(b), or 
298.45(b), depending upon the applicable 
program under which · the notice is 
issued; or 

(iii) Issuing a notice to cease and de
sist under 34 CFR 78.31, 200.94(c) or 
298.45(c), depending upon the program 
under which the notice is issued; or 

(2) For a contractor, direct the con
tracting officer to take an appropriate 
action authorized under the Federal 
Acquisition Regulations, including ei
ther: 

(i) Issuing a notice to suspend oper
ations under 48 CFR 12.5; or 

(ii) Issuing a notice to terminate for 
default, either in whole or in part 
under 48 CFR 49.102. 

(b) If, after an investigation under 
§ 98.9, the Secretary finds that a recipi
ent or contractor has complied volun
tarily with section 439 of the Act, the 
Secretary provides the complainant 
and the recipient or contractor written 
notice of the decision and the basis for 
the decision. 

(Authority: 20 U.S.C. 122le-3(al(l), 1232h) 

PART 99--FAMILY EDUCATIONAL 
RIGHTS AND PRIVACY 

Subpart A-General 

Sec. 
99.1 To which educational agencies or insti

tutions do these regulations applY? 

Pt. 99 

99.2 What is the purpose of these regula
tions? 

99.3 What definitions apply to these regula-
tions? 

99.4 What are the rights of parents? 
99.5 What are the rights of students? 
99.6 [Reserved] 
99.7 What must an educational agency or 

institution include in its annual notifica
tion? 

99.8 What provisions apply to records of a 
law enforcement unit? 

Subpart B-What Are the Rights of Inspec
tion and Review of Education 
Records? 

99.10 What rights exist for a parent or eligi
ble student to inspect and review edu
cation records? 

99.11 May an educational agency or institu
tion charge a fee for copies of education 
records? 

99.12 What limitations exist on the right to 
inspect and review records? 

Subpart C-What Are the Procedures for 
Amending Education Records? 

99.20 How can a parent or eligible student 
request amendment of the student's edu
cation records? 

99.21 Under what conditions does a parent 
or eligible student have the right to a 
hearing? 

99.22 What minimum requirements exist for 
the conduct of a hearing? 

Subpart D-May. an Educational Agency 
or Institution Disclose Personally Identi
fiable Information From Education 
Records? 

99.30 Under what conditions is prior consent 
required to disclose information? 

99.31 Under what conditions is prior consent 
not required to disclose information? 

99.32 What recordkeeping requirements 
exist concerning requests and disclo
sures? 

99.33 What limitations apply to the re
disclosure of information? 

99.34 What conditions apply to disclosure of 
information to other educational agen
cies or institutions? 

99.35 What conditions apply to disclosure of 
information for Federal or State pro-
gram purposes? . 

99.36 What conditions apply to disclosure of 
information in health and safety emer
gencies? 

99.37 What conditions apply to disclosing di
rectory information? 

99.38 What conditions apply to disclosure of 
information as permitted by State stat
ute adopted after November 19, 1974, con
cerning the juvenile justice system? 
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99.39 What definitions apply to the non
consensual disclosure of records by post
secondary educational institutions in 
connection with disciplinary proceedings 
concerning crimes of violence or non
forcible sex offenses? 

Subpart E-What Are the Enforcement 
Procedures? 

99.60 What functions has the Secretary dele
gated to the Office aud to the Office of 
Administrative Law Judges? 

99.61 What responsibility does an edu
cational agency or institution, a recipi
ent of Department funds, or a third party 
outside of an educational agency or insti
tution have concerning conflict with 
State or local laws? 

99.62 What information must an educational 
agency or institution or other recipient 
of Department funds submit to the Of
fice? 

99.63 Where are complaints filed? 
99.64 What is the investigation procedure? 
99.65 V\'hat is the content of the notice of in-

vestigation issued by the Office? 
99 .66 V\'ha t are the responsibilities of the Of

fice in the enforcement process? 
99.67 How does the Secretary enforce deci

sions? 
APPENDIX A TO PART 99-CRIMES OF VIOLENCE 

DEFINITIONS 

AUTHORITY: 20 u.s.c. 1232g, unless other
wise noted. 

SOURCE: 53 FR 11943, Apr. 11, 1988, unless 
otherwise noted. 

Subpart A-General 

§ 99.1 To which educational agencies 
or institutions do these regulations 
apply? 

(a) Except as otherwise noted in 
§99.10, this part applies to an edu
cational agency or institution to which 
funds have been made available under 
any program administered by the Sec
retary, if-

(1) The educational institution pro
vides educational services or instruc
tion, or both, to students; or 

(2) The educational agency is author
ized to direct and control public ele
mentary or secondary, or postsec
ondary educational institutions. 

(b) This part does not apply to an 
educational agency or institution sole
ly because students attending that 
agency or institution receive non-mon
etary benefits under a program ref
erenced in paragraph (a) of this sec-

34 CFR Subtitle A (7-1-19 Edition) 

tion, if no funds under that program 
are made available to the agency or in
stitution. 

(c) The Secretary considers funds to 
be made available to an educational 
agency or institution of funds under 
one or more of the programs referenced 
in paragraph (a) of this section-

(1) Are provided to the agency or in
stitution by grant, cooperative agree
ment, contract, subgrant, or sub
contract; or 

(2) Are provided to students attend
ing the agency or institution and the 
funds may be paid to the agency or in
stitution by those students for edu
cational purposes, such as under the 
Pell Grant Program and the Guaran
teed Student Loan Program (titles IV
A-1 and IV-B, respectively, of the High
er Education Act of 1965, as amended). 

(d) If an educational agency or insti
tution receives funds under one or 
more of the programs covered by this 
section, the regulations in this part 
apply to the recipient as a whole, in
cluding each of its components (such as 
a department within a university). 

(Authority: 20 U.S.C. 1232g) 

[53 FR 11943, Apr. 11, 1988, as amended at 61 
FR 59295, Nov. 21, 1996; 65 FR 41852, July 6, 
2000] 

§ 99.2 What is the purpose of these reg, 
ulations? 

The purpose of this part is to set out 
requirements for the protection of pri
vacy of parents and students under sec
tion 444 of the General Education Pro
visions Act, as amended. 

(Authority: 20 U.S.C. 1232g) 

NOTE TO §99.2: 34 CFR 300.610 through 
300.626 contain requirements regarding the 
confidentiality of information relating to 
children with disabilities who receive eval" 
nations, services or other benefits under 
Part B of the Individuals with Disabilities 
Education Act (IDEA). 34 CFR 303.402 and 
303.460 identify the confidentiality of infor
mation requirements regarding children and 
infants and toddlers with disabilities and 
their families who receive evaluations, serv
ices, or other benefits under Part C of IDEA. 
34 CFR 300.610 through 300.627 contain the 
confidentiality of information requirements 
that apply to personally identifiable data, 
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information, and records collected or main
tained pursuant to Part B of the IDEA. 

[53 FR 11943, Apr. 11, 1988, as amended at 61 
FR 59295, Nov. 21, 1996; 73 FR 74851, Dec. 9, 
2008] 

§ 99,3 What definitions apply to these 
regulations? 

The following definitions apply to 
this part: 

Act means the Family Educational 
Rights and Privacy Act of 1974, as 
amended, enacted as section 444 of the 
General Education Provisions Act. 

(Authority: 20 U.S.C. 1232g) 

Attendance includes, but is not lim
ited to--

(a) Attendance in person or by paper 
correspondence, videoconference, sat
ellite, Internet, or other electronic in
formation and telecommunications 
technologies for students who are not 
physically present in the classroom; 
and 

(b} The period during which a person 
is working under a work-study pro
gram. 

(Authority: 20 U.S.C. 1232g) 

Authorized representative means any 
entity or individual designated by a 
State or local educational authority or 
an agency headed by an official listed 
in §99.31(a)(3) to conduct-with respect 
to Federal- or State-supported edu
cation programs----any audit or evalua
tion, or any compliance or enforcement 
activity in connection with Federal 
legal requirements that relate to these 
programs. 

(Authority: 20 U.S.C. 1232g(b)(1)(0), '(b)(3), 
and (b)(5)) 

Biometric record, as used in the defini
tion of personally. identifiable informa
tion, means a record of one or more 
measurable biological or behavioral 
characteristics that can be used for 
automated recognition of an indi
vidual. Examples include fingerprints; 
retina and iris patterns; voiceprints; 
DNA sequence; facial characteristics; 
and handwriting. 

(Authority: 20 U.S.C. 1232g) 

Dates .. of attendance. (a) The term 
means the period of time during which 
a student attends or attended an edu-

§99.3 

cational agency or institution. Exam
ples of dates of attendance include an 
academic year, a spring semester, or a 
first quarter. 

(b) The term does not include specific 
daily records of a student's attendance 
at an educational agency or institu
tion. 

(Authority: 20 U.S.C. 1232g(a)(5)(A)) 

Directory information means informa
tion .contained in an education record 
of a student that would not generally 
be considered harmful or an invasion of 
privacy if disclosed. 

(a) Directory information includes, 
but is not .limited to, the student's 
name; address; telephone listing; elec
tronic mail address; photograph; date 
and place of birth; major field of study; 
grade level; enrollment status (e.g., un
dergraduate or graduate, full-time or 
part-time); dates of attendance; par
ticipation in officially recognized ac
tivities and sports; weight and height 
of members of athletic teams; degrees, 
honors, and awards received; and the 
most recent educational agency or .in
stitution attended. 

(b) Directory informa.tion does not 
include a student's-

(!) Social security number; or 
(2) Student identification (ID) num

ber, except as provided in paragraph (c) 
of this definition. 

(c) In accordance with paragraphs (a) 
and (b) of this definition, directory in
formation includes----

(1) A student ID number, user ID, or 
other unique personal identifier used 
by a student for purposes of accessing 
or communicating in electronic sys
tems, but only if the identifier cannot 
be used to gain access to education 
records except when used in conjunc
tion with one or more factors that au
thenticate the user's identity, such as 
a personal identification number (PIN), 
password or other factor known or pos
sessed only by the authorized user; and 

(2) A student ID number or other 
unique personal identifier that is dis
played on a student ID badge, but only 
if the identifier cannot be used to gain 
access to education records except 
when used in conjunction with. pne or 
more factors that authenticate the 
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user's identity, such as a PIN, pass
word, or other factor known or pos
sessed only by the authorized user. 

(Authority: 20 U.S.C. 1232g(a)(5)(A)) 

Disciplinary action or proceeding 
means the investigation, adjudication, 
or imposition of sanctions by an edu
cational agency or institution with re
spect to an infraction or violation of 
the internal rules of conduct applicable 
to students of the agency or institu
tion. 

Disclosure means to permit access to 
or the release, transfer, or other com
munication of personally identifiable 
information contained in education 
records by any means, including oral, 
written, or electronic means, to any 
party except the party identified as the 
party that provided or created the 
record. 

(Authority: 20 U.S.C. 1232g(b)(l) and (b)(2)) 

Early childhood education program 
means-

( a) A Head Start program 6r an Early 
Head Start program carried out under 
the Head Start Act (42 U.S.C. 9831 et 
seq.), including a migrant or seasonal 
Head Start program, an Indian Head 
Start program, or a Head Start pro
gram or an Early Head Start program 
that also receives State funding; 

(b) A State licensed or regulated 
child care program; or 

(c) A program that-
(1) Serves children from birth 

through age six that addresses the chil
dren's cognitive (including language, 
early literacy, and early mathematics), 
social, emotional, and physical devel
opment; and· 

(2) Is-
(i) A State prekindergarten program; 
(ii) A program authorized under sec-

tio.n 619 or part C of the Individuals 
with Disabilities Education Act; or 

(iii) A program operated by a local 
educational agency. 

Educational agency or institution 
means any public or private agency or 
institution to which this part applies 
under §99.l(a). 

(Authority: 20 U.S.C. 1232g(a)(3)) 

Education program means any pro
gram that is principally engaged in the 
provision of education, including, but 
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not limited to, early childhood edu
cation, elementary and secondary edu
cation, postsecondary education, spe
cial education, job training, career and 
technical education, and adult edu
cation, and any program that is admin
istered by an educational agency or in" 
stitution. 

(Authority: 20 U.S.C. 1232g(b)(3), (b)(5)) 

Education records . . (a) The term means 
those records that are: 

(1) Directly related to a student; and 
(2) Maintained by an educational 

agency or institution or by a party act
ing for the agency or institution. 

(b) The term does not include: 
(1) Records that are kept in the sole 

possession of the maker,· are used only 
as a personal memory aid, and are not 
accessible or revealed to any other per
son except a temporary substitute for 
the maker of the record. 

(2) Records of the law enforcement 
unit of an educational agency or insti
tution, subject to the provisions of 
§99.8. 

(3)(i) Records relating to an indi
vidual who is employed by an edu
cational agency or institution, that: 

(A) Are made and maintained in the 
normal course of business; 

(B) Relate exclusively to the indi
vidual in that individual's capacity as 
an employee; and 

(C) Are not available for use for any 
other purpose. 

(ii) Records relating to an individual 
in attendance at the agency or institu
tion who is employed as a result of his 
or her status as a student are edu
cation records and not excepted under 
paragraph (b)(3)(i) of this definition. 

(4) Records on a student who is 18 
years of age or older, or is attending an 
institution of postsecondary education, 
that are: 

(i) Made or maintained by a physi
cian, psychiatrist, psychologist, or 
other recognized professional or para
professional acting in his or her profes
sional· capacity or assisting in a para
professional capacity; 

(ii) Made, maintained, or used only in 
connection with treatment of the stu
dent; and 

(iii) Disclosed only to individuals 
providing the treatment. For the pur
pose of this definition, "treatment" 
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does not include remedial educational 
activities or activities that are part of 
the program of instruction at the agen
cy or institution; and 

(5) Records created or received by an 
educational agency or institution after 
an individual is no longer a student in 
attendance and that are not directly 
related to the individual's attendance 
as a student. 

(6) Grades on peer-graded papers be
fore they are collected and recorded by 
a teacher. · 

(Authorj.ty: 20 U.S.C. 1232g(a)(4)) 
Eligible student means a student who 

has reached 18 years of age or is at
tending an institution of postsecondary 
education. 

(Authority: 20 U.S.C. 1232g(d)) 

Institution of postsecondary education 
means an institution that provides 
education to students beyond the sec
ondary school level; "secondary school 
level" means the educational level (not 
beyond grade 12) at which secondary 
education is provided as determined 
under State law. 

(Authority: 20 U.S.C. 1232g(d)) 

Parent means a parent of a student 
and includes a natural parent, a guard
ian, or an individual acting as a parent 
in the absence of a parent or a guard
ian. 

(Authority: 20 U.S.C. 1232g) 

Party means an individual, agency, 
institution, or organization. 

(Authority: 20 U.S.C. 1232g(b)(4)(A)) 

Personally Identifiable Information 

The term includes, but is not limited 
to-

( a) The student's name; 
(b) The name of the student's parent 

or other family members; 
(c) The address of the student or stu

dent's family; 
(d) A personal identifier, such as the 

student's social security number, stu
dent number, or biometric record; 

(e) Other indirect identifiers, such as 
the student's date of birth, place of 
birth, and mother's maiden name; 

§99.5 

(f) Other information that, alone or 
in combination, is linked or linkable to 
a specific student that would allow a 
reasonable person in the school com
munity, who does not have personal 
knowledge of the relevant cir
cumstances, to identify the student 
with reasonable certainty; or 

(g) Information requested by a person 
who the educational agency or institu
tion reasonably believes knows the 
identity of the student to whom the 
education record relates. 

(Authority: 20 U.S.C.1232g) 

Record means any information re
corded in any way, including, but not 
limited to, handwriting, print, com
puter media, video or audio tape, film, 
microfilm, and microfiche. 

(Authority: 20 U.S.C. 1232g) 

Secretary means the Secretary of the 
U.S. Department of Education or an of
ficial or employee of the Department of 
Education acting for the Secretary 
under a delegation of authority. 

(Authority: 20 U.S,C. 1232g) 

Student, except as otherwise specifi
cally provided in this part, means any 
individual who is or has been in attend
ance at an educational agency or insti
tution and regarding whom the agency 
or institution maintains education 
records. 

(Authority: 20 U.S.C. 1232g(a)(6)) 

[53 FR 11943, Apr. 11, 1988, as amended at 60 
FR 3468, Jan. 17, 1995; 61 FR 59295, Nov. 21, 
1996; 65 FR 41852, July 6, 2000; 73 FR 74851, 
Dec. 9, 2008; 76 FR 75641, Dec. 2, 2011] 

§ 99.4 What are the rights of parents? 
An educational agency or institution 

shall give full· rights under the Act to 
either parent, unless the agency or in
stitution has been provided with evi
dence that there is a court order, State 
statute, or legally binding document 
relating to such matters as divorce, 
separation, or custody that specifically 
revokes these rights. 

(Authority: 20 U.S.C. 1232g) 

§ 99.5 What are the rights of students? 
(a)(l) When a student becomes an eli

gible student, the rights accorded to, 
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and consent required of, parents under 
this part transfer from the parents to 
the student. 

(2) Nothing in this section prevents 
an educational agency or institution 
from disclosing education records, or 
personally identifiable information 
from education records, to a parent 
without the prior written consent of an 
eligible student if the disclosure meets 
the conditions in § 99.31(a)(8), 
§ 99.31(a)(10), § 99.31(a)(15), or any other 
provision in § 99.3l(a). 

(b) The Act and this part do not pre
vent educational agencies or institu
tions.from giving students rights in ad
dition to those given to parents. 

(c) An individual who is or has been 
a student at an educational institution 
and who applies for admission at an
other component of that institution 
does not have rights under this part 
with respect to records maintained by 
that other component, including 
records maintained in connection with 
the student's application for admis
sion, unless the student is accepted and 
attends that other component of the 
institution. 

(Authority: 20 U.S.C. 1232g(d)) 

[53 FR 11943, Apr. 11, 1988, as amended at 58 
FR 3188, Jan. 7, 1993; 65 FR 41853, July 6, 2000; 
73 FR 74852, Dec. 9, 2008] 

§ 99.6 [Reserved] 

§99.7 What must an educational agen
cy or institution include in its an
nual notification? 

(a)(l) Each educational agency or in
stitution shall annually notify parents 
of students currently in attendance, or 
eligible students currently in attend
ance, of their rights under the Act and 
this part. 

(2) The notice must inform parents or 
eligible students that they have the 
right to-

(i) Inspect and review the student's 
education records; 

(ii) Seek amendment of the student's 
education records that the parent or el
igible student believes to be inac
curate, misleading, or otherwise in vio
lation of the student's privacy rights; 

(iii) Consent to disclosures of person
ally identifiable information contained 
in the student's education records, ex
cept to the extent that the Act and 
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§ 99.31 authorize disclosure without 
consent; and 

(iv) File with the Department a com
plaint under §§ 99.63 and 99.64 con
cerning alleged failures by the edu
cational agency or institution to com
ply with the requirements of the Act 
and this part. 

(3) The. notice must include all of the 
following: 

(i) The procedure for exercising the 
right to inspect and review education 
records. 

(ii) The procedure for requesting 
amendment of records under § 99.20. 

(iii) If the educational agency or in
stitution has a policy of disclosing edu
cation records under § 99.31(a)(l), a 
specification of criteria for deter
mining who constitutes a school offi
cial and what constitutes a legitimate 
educational interest. 

(b) An educational agency or institu
tion may provide this notice by any 
means that are reasonably likely to in
form the parents or eligible students of 
their rights. 

(1) An educational agency or institu
tion shall effectively notify parents or 
eligible students who are disabled. 

(2) An agency or institution of ele
mentary or secondary education shall 
effectively notify parents who have a 
primary or home language .other than 
English. 

(Approved by the Office of Management and 
Budget under control number 1880-0508) 

(Authority: 20 U.S.C. 1232g (e) and (f)) 

[61 FR 59295, Nov. 21, 1996] 

§ 99.8 What prov1s1ons apply to 
records of a law enforcement unit? 

(a)(l) Law enforcement unit means any 
individual, office, department, division, 
or other component of an educational 
agency or institution, such as a unit of 
commissioned police officers or non
commissioned security guards, that is 
officially authorized or designated by 
that agency or institution to-

(i) Enforce any local, State, or Fed
eral law, or refer to appropriate au
thorities a matter for enforcement of 
any local, State, or Federal law against 
any individual or organization other 
than the agency or institution itself; or 

(ii) Maintain the physical security 
and safety of the agency or institution. 
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(2) A component of an educational 
agency or institution does not lose its 
status as a law enforcement unit if .it 
also performs other, non-law enforce
ment functions for the agency or insti
tution, including investigation of inci
dents or conduct that constitutes or 
leads to a disciplinary action or pro
ceedings against the student. 

(b)(l) Records of a law enforcement 
unit means those records, files, docu
ments, and other materials that are

(i) · Created qy a law enforcement 
unit; 

(ii) Created for a law enforcement 
purpose; and 

(iii) Mainti;tined by the law enforce
ment unit. 

(2) Records of a law enforcement unit 
does not mean-

(i) Records created by a law enforce
ment unit for a law enforcement pur
pose that are maintained by a compo
nent of the educational agency or insti
tution other than the law enforcement 
unit; or 

(ii) Records created and maintained 
by a law enforcement unit exclusively 
for a non-law enforcement purpose, 
such as a disciplinary action or pro
ceeding conducted by the educational 
agency or institution. 

(c)(l) Nothing in the Act prohibits an 
educational agency or institution from 
cohtacting its law enforcement unit, 
orally or in writing, for the purpose of 
asking that unit to investigate a pos
sible violation of, or to enforce, any 
local, State, or Federal law. 

(2) Education records, and personally 
identifiable information contained in 
education records, do not lose their 
status.as education records and remain 
subject to the. Act, including the dis
closure provisions of §99.30, while in 
the possession of the law enforcement 
unit. 

(d) The Act neither requires nor pro
hibits the disclosure by an educational 
agency or institution of its law en
forcement unit records. 

(Authority: 20 U.S.C. 1232g(a)(4)(B)(ii)) 

(60 FR 3469, Jan. 17, 1995] 

§99.10 

Subpart B-What Are .the Rights of 
Inspection and Review of 
Education Records? 

§ 99.10 What rights exist for a parent 
or eligible student to inspect and 
review education records? 

(a) Except as limited under § 99.12, a 
parent or eligible student must be 
given the opportunity to inspect and 
review the student's education records. 
This provision applies to-

(1) Any educational agency or insti-
tution; and · · 

(2) Any State educational agency 
(SEA) and its components. 

(i) For the purposes of subpart B of 
this part, an SEA and its components 
constitute an educational agency or in
stitution. 

(ii) An SEA and its components are 
subject to subpart B of this part if the 
SEA maintains education records on 
students who are or have been in at
tendance at any school of an edu
cational agency or institution subject 
to the Act and this part. 

(b) The educational agency or insti
tution, or SEA or its component, shall 
comply with a request for access to 
records within a reasonable period of 
time, but not more than 45 days after it 
has received the request. 

(c) The educational agency or insti
tution, or SEA or its component shall 
respond to reasonable requests for ex
planations and interpretations of the 
records. 

(d) If circumstances effectively pre
vent the parent or e,ligible student 
from exercising the right to inspect 
and review the student's education 
records, the .educational agency or in
stitution, or SEA or its component, 
shall-

(1) Provide the parei;tt or eligible stu
dent with a copy of the records re
quested; or 

(2) Make other .arrang·ements for the 
parent or eligible student to inspect 
and review the requested records. 

(e) The educational agency or insti
tution, or SEA or its component shall 
not. destroy any education records if 
there is an outstanding request to in
spect and review th.e records undE;Jr this 
section. 
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(f) While an education agency or in
stitution is not required to give an eli
gible student access to treatment 
records under paragraph (b)(4) of the 
definition of Education records in § 99.3, 
the student may have those records re
viewed by a physician or other appro
priate professional of the student's 
choice. 

(Authority: 20 U.S.C. 1232g(a)(l) (A) and (B)) 

[53 FR 11943, Apr. 11, 1988, as amended at 61 
FR 59296, Nov. 21, 1996] 

§ !19.11 May an educational agency or 
institution charge a fee for copies 
of education records? 

(a) Unless the imposition of a fee ef
fectively prevents a parent or eligible 
student from exercising the right.to in
spect and review the student's edu
cation records, an educational agency 
or institution may charge a fee for a 
copy of an education record which is 
made for the parent or eligible student. 

(b) An educational agency or institu
tion may not charge a fee to search for 
or to retrieve the education records of 
a s.tudent. 

(Authority: 20 U.S.C. 1232g(a)(l)) 

§ 99.12 What limitations exist on the 
right to inspect and review 
records? 

(a) If the education records of a stu
dent contain information on more than 
one student, the parent or eligible stu
dent may inspect and review or be in
formed of only the specific information 
about that student. 

(b) A postsecondary institution does 
not have to permit a student to inspect 
and review education records that are: 

(1) Financial records, including any 
information those records contain, of 
his or her parents; 

(2) Confidential letters and. confiden
tial statements of recommendation 
placed in the education records of the 
student before January 1, 1975, as long 
as the statements are used only for the 
purposes for which they were specifi
cally intended; and 

(3) Confidential letters and confiden
tial statements of recommendation 
placed in the student's education 
records after January 1, 1975, if: 

34 CFR Subtitle A (7-1-19 Edition) 

(i) The student has waived his or her 
right to inspect and review those let
ters and statements; and 

(ii) Those letters and statements are 
related to the student's: 

(A) Admission to an educational in
stitution; 

(B) Application for employment; or 
(C) Receipt of an honor or honorary 

recognition. 
(c)(l) A waiver under paragraph 

(b)(3)(i) of this section is valid only if: 
(i) The educational agency or institu

tion does not require the waiver as a 
condition for admission to or receipt of 
a service or benefit from the agency or 
institution; and 

(ii) The waiver is made iri writing and 
signed by the student, regardless of 
age. 

(2) If a student has waived his or her 
rights under paragraph (b)(3)(i) of this 
section, the educational institution 
shall: 

(i) Give the student, on request, the 
names of the individuals who provided 
the letters and statements of rec
ommendation; and 

(ii) Use the letters and statements of 
recommendation only for the purpose 
for which they were intended. 

(3)(i) A waiver under paragraph 
(b)(3)(i) of this section may be revoked 
with respect to any actions occurring 
after the revocation. 

(ii) A revocation tinder paragraph 
(c)(3)(i) of this section must be in writ
ing. 

(Authority: 20 U.S.C. 1232g(a)(l) (A), (B), (0), 
and (D)) 

[53 FR 11943, .Apr. 11, 1988, as amended at 61 
FR 59296, Nov. 21, 1996] 

Subpart C-What Are the Proce
dures for Amending Edu
cation Records? 

§ 99.20 How can a parent or eligible 
student request amendment of the 
student's education records? 

(a) If a parent or eligible student be
lieves the education records relating to 
the student contain information that is 
inaccurate. misleading, or in violation 
of the student's rights of privacy, he or 
she may ask the educational agency or 
institution to amend the record. 
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(b) The educational agency or insti
tution shall decide whether to amend 
the record as requested within a rea
sonable time after the agency or insti
tution receives the request. 

(c) If the educational agency or insti
tution decides not to amend the record 
as requested, it shall inform the parent 
or eligible student of its decision and of 
his or her right to a hearing under 
§ 99.21. 

(Authority: 20 U.S.C. 1232g(a)(2)) 

[53 FR 11943, Apr. 11, 1988: 53 FR 19368, May 
27, 1988, as amended at 61 FR 59296, Nov. 21, 
1996] . 

§ 99.21 Under what conditions does a 
parent or eligible student have the 
right to a hearing? 

(a) An educational agency or institu
tion shall give a parent or eligible stu
dent, on request, an opportunity for a 
hearing to challenge the content of the 
student's education records on the 
grounds that the information con
tained in the education records is inac
curate, misleading, or in violation of 
the privacy rights of the student. 

(b)(l) If, as a result of the hearing, 
the educational agency or institution 
decides that the information is inac
curate, misleading, or otherwise in vio
lation of the privacy rights of the stu
dent, it shall:. 

(i) Amend the record accordingly; 
and 

(ii) Inform the parent or eligible stu
dent of the amendment in writing. 

(2) If, as a result of the hearing, the 
educational agency or institution .de
cides that the information in the edu
cation record is not inaccurate, mis
leading, or otherwise in violation of 
the privacy rights of the student, it 
shall inform the parent or eligible stu
dent of the right to place a statement 
in the record commenting on the con
tested information in the record or 
stating why he or she disagrees with 
the decision of the agency or institu
tion, or both. 

(c) If an educational agency or insti
tution places a statement in the edu~ 

§99.22 

cation records of a student under para
graph (b)(2) of this section, the agency 
or institution shall: 

(1) Maintain the statement with the 
contested part of the record for as long 
as the record is maintained; and 

(2) Disclose the statement whenever 
it discloses the portion of the record to 
which the statement relates. 

(Authority: 20 U.S.C. 1232g(a)(2)) 

[53 FR 11943, Apr. 11, 1988, as amended at 61 
FR 59296, Nov. 21, 1996] 

§ 99.22. What minimum requirements 
exist for the conduct of a hearing? 

The hearing required by §99.21 must 
meet, at a minimum, the following re
quirements: 

(a) The educational agency or insti
tution shall hold the hearing within a 
reasonable time after it has received 
the request for the hearing from the 
parent or eligible student. 

(b) The educational agency or insti
tution shall give the parent or eligible 
student notice of the date, time, and 
place, reasonably in advance of the 
hearing. 

(c) The hearing may be conducted by 
any individual, including an official of 
the educational agency or institution, 
who does not have a direct interest in 
the outcome of the hearing. 

(d) The educational agency or insti
tution shall give the parent or eligible 
student a full and fair opportunity to 
present evidence relevant to the issues 
raised under § 99.21. The parent or eligi
ble student may, at their own expense, 
be assisted or represented by one or 
more individuals of his or her own 
choice, including an attorney, 

(e) The educational agency or insti
tution shall make its decision in writ
ing within a reasonable period of time 
after the hearing. 

(f) The decision must be based solely 
on the evidence presented at the hear
ing, and must include a summary of 
the evidence and the reasons for the de
cision. 

(Authority: 20 U.S.C. 1232g(a)(2)) 

257 



§99.30 

Subpart D-May an Educational 
Agency or Institution Disclose 
Personally Identifiable Infor
mation From Education 
Records? 

§ 99.30 Under what conditions is prior 
CO)'lsent required to disclose infor
mation? 

(a) The parent or eligible student 
shall provide a signed and dated writ
ten consent before an educational 
agency or institution discloses person
ally identifiable information from the 
student's education records, except as 
provided in § 99.31. 

(b) The written consent must: 
(1) Specify the records that may be 

disclosed; 
(2) State the purpose of the disclo

sure; and 
(3) Identify the party or class of par

ties to whom the disclosure may be 
made. 

(c) When a disclosure is made under 
paragraph (a) of this section: 

(1) If a parent or eligil)le student so 
requests, the educational agency or in
stitution shall provide him or her with 
()- copy of the records disclosed; and 

(2) If the parent of a student who is 
not an eligible student so requests, the 
agency or institution shall provide the 
student with a copy of the records dis
closed. 

(d) "Signed and dated written con
sent" under this part may include a 
record and signature in electronic form 
that---

(1) Identifies and authenticates a par
ticular person as the source of the elec
tronic consent; and 

(2) Indicates such person's approval 
of the information contained in the 
electronic consent. 

(Authority: 20 U.S.C. 1232g (b)(l) and 
(b)(2)(A)) 

(53 FR 11943, Apr .. 11, 1988, as amended at 58 
FR 3189, Jan. 7, 1993; 69 FR 21671, Apr. 21 
2004] ' 

§ 99.31 Under what conditions is prior 
consent not required to disclose in
formation? 

(a) An educational agency or institu
tion may disclose personally identifi
able information from an education 
record of a student without the consent 
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required by § 99.30 if the disclosure 
meets one or more of the following con
ditions: 

(l)(i)(A) The disclosure is to other 
school officials, including teachers 
within the agency or institution who~ 
the agency or institution has deter
mined to have legitimate educational 
interests. 

(B) A contractor, consultant, volun
teer, or other party to whom an agency 
or institution has outsourced institu
tional services or functions may be 
considered a school official under this 
paragraph provided that the outside 
party-

(]) Performs an institutional service 
or function for which the agency or in
stitution would otherwise use employ
ees; 

(2) Is under the dir.ect control of the 
agency or institution with respect to 
the use and maintenance of education 
records; and 

(3) Is subject to the requirements of 
§ 99.33(a) governing the . use and re
disclosure of personally identifiable in
formation from education records. 

(ii) An educational agency or institu
tion must use reasonable methods to 
ensure that school officials obtain ac
cess to only those education records in 
which they have legitimate edu
cational interests. An educational 
agency or institution that does not use 
physical or technological access con
trols must ensure that its administra
tive policy for controlling access to 
education records is effective and that 
it remains in compliance with the le
gitimate educational interest require
ment in paragraph (a)(l)(i)(A) of this 
section. 

(2) The disclosure is, subject to the 
requirements of § 99.34, to officials of 
ano_ther school, school system, or insti
tut10n of postsecondary education 
where the student seeks or intends to 
enroll, or where the student is already 
enrolled so long as the disclosure is for 
purposes related to the student's enc 
rollment or transfer. 

NOTE: Section 4155(b) of the No Child Left 
Behind Act of 2001, 20 U.S.C. 7165(b), requires 
each State to assure the Secretary of Edu
cation that it has a procedure in place to fa
cilitate the transfer of disciplinary records 
with respect to a suspension or expulsion of 
a student by a local educational agency to 
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any private or public elementary or sec
ondary school in which the student is subse
quently enrolled or seeks, intends, or is in
structed to enroll. 

(3) The disclosure is, subject to the 
requirements of § 99.35, to authorized 
representatives of-

(i) The Comptroller General of the 
United States; 

(ii) The Attorney General of the 
United States; 

(iii) The Secretary; or 
(iv) State and local educational au

thorities. 
( 4)(i) The disclosure is in connection 

with financial aid for which the stu
dent has applied or which the student 
has received, if the information is nec
essary for such purposes as to: 

(A) Determine eligibility for the aid; 
(B) Determine the amount of the aid; 
(C) Determine the conditions for the 

aid; or 
(D) Enforce the terms and conditions 

of the aid. 
(ii) As used in paragraph (a)(4)(i) of 

this section, financial aid means a pay
ment of funds provided to an individual 
(or a payment in kind of tangible or in
tangible property to the individual) 
that is conditioned on the individual's 
attendance at an educational agency or 
institution. 

(Authority: 20 U.S.C. 1232g(b)(l)(D)) 

(5)(i) The disclosure is to State and 
local officials or authorities to whom 
this information is specifically-

(A) Allowed to be reported or dis
closed pursuant to State statute adopt
ed before. November 19, 1974, if the al
lowed reporting or disclosure concerns 
the juvenile justice system and the sys
tem's ability to effectively serve the 
student whose records are released; or 

(B) Allowed to be reported or dis
closed pursuant to State statute adopt
ed after November 19, 1974, subject to 
the requirements of§ 99.38. 

(ii) Paragraph (a)(5)(i) of this section 
does not prevent a State from further 
limiting the number or type of State or 
local officials to whom disclosures may 
be made under that paragraph. 

(6)(i) The disclosure is to organiza
tions conducting studies for, or on be
half of, educational agencies or institu
tions to: 

§99.31 

(A) Develop, validate, or administer 
predictive tests; 

(B) Administer student aid programs; 
or 

(C) Improve instruction. 
(ii) Nothing in the Act or this part 

prevents a State or local educational 
authority or agency headed by an offi
cial listed in paragraph (a)(3) of this 
section from entering into agreements 
with organizations conducting studies 
under paragraph (a)(6)(i) of this section 
and redisclosing personaUy identifiable 
information from education records on 
behalf of educational agencies and in
stitutions that disclosed the informa
tion to tb.e State or local educational 
authority or agency headed by an offi
cial listed in paragraph (a)(3) of this 
section in accordance with the require
ments of§ 99.33(b). 

(iii) An educational agency or insti
tution may disclose personally identifi
able information under paragraph 
(a)(6)(i) of this section, and a State or 
local educational authority or agency 
headed by an official listed in para
graph (a)(3) of this section may redis
close personally identifiable informa
tion under paragraph (a)(6)(i) and 
(a)(6)(ii) of this section, only if-

(A) The study is conducted in a man
ner that does not permit personal iden
tification of parents and students by 
individuals other than representatives 
of the organization that have legiti
mate interests in the information; 

(B) The information is destroyed 
when no longer needed for the purposes 
for which the study was conducted; and 

(C) The educational agency or insti
tution or the State or local educational 
authority or agency headed by an offi
cial listed in paragraph (a)(3) of this 
section enters into a written agree
ment with the organization that-

(1) Specifies the purpose, scope, and 
duration of the study or studies and 
the information to be disclosed; 

(2) Requires the organization to use 
personally identifiable information 
from education records only to meet 
the purpose or purposes of the study as 
stated in the written agreement; 

(3) Requires the organization to con
duct the study in a manner that does 
not permit personal identification of 
parents and students, as defined in this 
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part, by anyone other than representa
tives of the organization with legiti
mate interests; 
and 

(4) Requires the organization to de
stroy all personally identifiable infor
mation when the information is no 
longer needed for the purposes for 
which the study was conducted and 
specifies the time period in which the 
information must be destroyed. 

(iv) An educational agency or institu
tion or State or local educational au
thority or Federal agency headed by an 
official listed in paragraph (a)(3) of this 
section is not required to initiate a 
study or agree with or endorse the con
clusions or results of the study. 

(v) For the purposes of paragraph 
(a)(6) of this section, the term organiza
tion includes, but is not limited to, 
Federal, State, and local agencies, and 
independent organizations. 

(7) The disclosure is to accrediting 
organizations to carry out their ac
crediting functions. 

(8) The disclosure is to parents, as de
fined in §99.3, of a dependent student, 
as defined in section 152 of the Internal 
Revenue Code of 1986. 

(9)(i) The disclosure is to comply 
with a judicial order or lawfully issued 
subpoena. 

(ii) The educational agency or insti
tution may disclose information under 
paragraph (a)(9)(i) of this section only 
if the agency or institution makes a 
reasonable effort to notify the parent 
or eligible student of the order or sub
poena in advance of compliance, so 
that the parent or eligible student may 
seek prote.ctive action, unless the dis
closure is in compliance with-

(A) A Federal grand jury subpoena 
and the court has ordered that the ex
istence or the contents of the subpoena 
or the information furnished in re
sponse to the subpoena not be dis
closed; 

(B) Any other subpoena issued for a 
law enforcement purpose and the court 
or other issuing agency has ordered 
that the existence or the contents of 
the subpoena or the information fur
nished in response to the subpoena not 
be disclosed; or 

(0) An ex parte court order obtaine.d 
by the United States Attorney General 
(or designee not lower than an Assist-
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ant Attorney General) concerning in
vestigations or prosecutions of an of
fense listed in 18 U.S.C. 2332b(g)(5)(B) or 
an act of domestic or international ter
rorism as defined in 18 U.S.C. 2331. 

(iii)(A) If an educational agency or 
institution initiates legal action 
against a parent or student, the edu
cational agency or institution may dis
close to the court, without a court 
order or subpoena, the education 
records of the student that are relevant 
for the educational agency or institu
tion to proceed with the legal action as 
plaintiff. 

(B) If a parent or eligible student ini
tiates legal action against an edu
cational agency or institution, the edu
cational agency or institution may dis
close to the court, without a court 
order or subpoena, the student's edu
cation records that are relevant for the 
educational agency or institution to 
defend itself. 

(10) The disclosure is in connection 
with a health or safety emergency, 
under the conditions described in 
§99.36. 

(11) The disclosure is information the 
educational agency or institution has 
designated as "directory information", 
under the conditions described in 
§99.37. 

(12) The disclosure is to the parent of 
a student who is not an eligible student 
or to the student. 

(13) The disclosure, subject to the re
quirements in § 99.39, is to a victim of 
an alleged perpetrator of a crime of vi
olence or a non-forcible sex offense. 
The disclosure may only include the 
final results of the disciplinary pro
ceeding conducted by the institution of 
postsecondary education with respect 
to that alleged crime or offense. The 
institution may disclose the final re
sults of the disciplinary proceeding, re
gardless of whether the .institution 
concluded a violation was committed. 

(14)(i) The disclosure, subject to the 
requirements in §99.39, is in connection 
with a disciplinary proceeding at an in
stitution of postsl)condary education. 
The institution must not disclose the 
final results of the disciplinary pro
ceeding unless it determines that-

(A) The student is an alleged perpe
trator of a crime of violence or non
forcible sex offense; and 
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· (B) With respect to the allegation 
made against him or her, the student 
has committed a violation of the insth 
tution's rules or policies. 

(ii) The institution may not disclose 
the name of any other student, includ
ing a victim or witness, without the 
prior written consent of the other stu
dent. 

(iii) This section applies only to dis
ciplinary proceedings in which the 
final results were reached on or after 
October 7, 1998. 

(15)(i) The disclosure is to a parent of 
a student at an institution of postsec
ondary education regarding the stu
dent's violation of any Federal, State, 
or local law, or of any rule or policy of 
the institution, governing the use or 
possession of alcohol or a controlled 
substance if-

(A) The institution determines that 
the student has committed a discipli
nary violation with respect to that use 
or possession; and 

(B) The student is under the age of 21 
at the time of the disclosure to the par
ent. 

(ii) Paragraph (a)(15) of this section 
does not supersede any provision of 
State law that prohibits an institution 
of postsecondary education from dis
closing information. 

(16) The disclosure concerns sex of
fenders and other individuals required 
to register under section 170101 of the 
Violent Crime Control and Law En
forcement Act of 1994, 42 U.S.C. 14071, 
and the information was provided to 
the educational agency or institution 
under 42· U.S.C. 14071 and applicable 
Federal guidelines. 

(b)(l) De-identified records and infor
mation. An educational agency or insti
tution, or a party that has received 
education records or information from 
education records under this part, may 
release the records or information 
without .the consent required by § 99.30 
after .the removal of all personally 
identifiable information provided that 
the educational agency or institution 
or other party has made a reasonable 
determination that a student's identity 
is not personally identifiable, whether 
through single or multiple releases, 
and taking into account other reason
ably available information. 

§99.32 

(2) An educational agency or institu
tion, or a party that has received edu
cation records or information from 
education records under this part, may 
release de-identified student level data 
from educ.ation records for the purpose 
of education research by attaching a 
code to each record that may allow the 
recipient to match information re
ceived from the same source, provided 
that-

(i) An educational agency or institu
tion or other party that releases de
identified data under paragraph (b)(2) 
of this section does not disclose any in
formation about how it generates and 
assigns a record code, or that would 
allow a recipient to identify a student 
based on a record code; 

(ii) The record code is used for . no 
purpose other than identifying a de
identified record for purposes of edu
cation research and cannot be used to 
ascertain personally identifiable infor
mation about a student; and 

(iii) The record code is not based on 
a student's social security number or 
other personal information. 

(c) An educational ag.ency or institu
tion must use reasonable methods to 
identify and authenticate the identity 
of parents, students, school officials, 
and any other parties to whom the 
agency or institution discloses person
ally identifiable information from edu
cation records. 

(d) Paragraphs (a) and. (b) of this sec
tion do not require an educational 
agency or institution or any other 
party to disclose education records or 
information from education records to 
any party except for parties under 
paragraph (a)(12) of this section. 

(Authority: 20 U.S.C. 1232g(a)(5)(A), (bJ, (h), 
(i), and (j)). 

[53 FR 11943, Apr. 11, 1988; 53 FR 19368, May 
27, 1988, as amended at 58 FR 3189, Jan. 7, 
1993; 61 FR 59296, Nov. 21, 1996; 65 FR 41853, 
July 6, 2000; 73 FR 74852, Dec. 9, 2008; 74 FR 
401, Jan. 6, 2009; 76 FR 75641, Dec. 2, 2011] 

§ 99.32 What recordkeeping require
ments exist concerning requests 
and disclosures? 

(a)(l) An educational agency or insti
tution must maintain a record of each 
request for access to and each discloc 
sure of personally identifiable informa
tion from the education records of each 
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student, as well as the names of State 
and local educational authorities and 
Federal officials and agencies listed in 
§ 99.31(a)(3) that may make further dis
closures of personally identifiable in
formation from the student's education 
records without consent under 
§ 99.33(b ). 

(2) The agency or institution shall 
maintain the record with the education 
records of the student as long as the 
records are maintained. 

(3) For each request or disclosure the 
record must include: 

(i) The parties who have requested or 
received personally identifiable infor
mation from the education records; and 

(ii) The legitimate interests the par
ties had in requesting or obtaining the 
information. 

(4) An educational agency or institu
tion must obtain a copy of the record 
of further disclosures maintained under 
paragraph (b)(2) of this section and 
make it available in response to a par
ent's or eligible student's request to re
view the record required under para
graph (a)(l) of this section. 

(5) An educational agency or institu
tion must record the following infor
mation when it discloses personally 
identifiable information from edu
cation records under the health or safe
ty emergency exception in § 99.31(a)(10) 
and §99.36: 

(i) The articulable and significant 
threat to the health or safety of a stu
dent or other individuals that formed 
the basis for the disclosure; and 

(ii) The parties to whom the agency 
or institution disclosed the informa
tion. 

(b)(l) Except as provided in para
graph (b)(2) of this section, if an edu
cational agency or institution discloses 
personally identifiable information 
from education records with the under
standing authorized under §99.33(b), the 
record of the disclosure required under 
this section must include: 

(i) The names of the additional par
ties to which the receiving party may 
disclose the ·information on behalf of 
the educational agency or institution; 
and 

(ii) The legitimate interests under 
§ 99.31 which each of the additional par
ties has in requesting or obtaining the 
information. 
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(2)(i) A State or local educational au
thority or Federal official or agency 
listed in § 99.31(a)(3) that makes further 
disclosures of information from edu
cation records under § 99.33(b) must 
record the names of the additional par
ties to which it discloses information 
on behalf of an educational agency or 
institution and their legitimate inter
ests in the information under §99.31 if 
the information was received from: 

(A) An educational agency or institu
tion that has not recorded the further 
disclosures under paragraph (b)(l) of 
this section; or 

(B) Another State or local edu
cational authority or Federal official 
or agency listed in § 99.31(a)(3). 

(ii) A State or local educational au
thority or Federal official or agency 
that records further disclosures of in
formation under paragraph (b)(2)(i) of 
this section may maintain the record 
by the student's class, school, district, 
or other appropriate grouping rather 
than by the name of the student. 

(iii) Upon request of an educational 
agency or institution, a State or local 
educational authority or Federal offi
cial or agency listed in § 99.3l(a)(3) that 
maintains a record of further disclo
sures under paragraph (b)(2)(i) of this 
section must provide a copy of the 
record of further disclosures to the 
educational agency or institution with
in a reasonable period of time not to 
exceed 30 days. 

(c) The following parties may inspect 
the record relating to each student: 

(1) The parent or eligible student. 
(2) The school official or his or her 

assistants who are responsible for the 
custody of the records. 

(3) Those parties authorized in 
§ 99.31(a) (1) and (3) for the purposes of 
auditing the recordkeeping procedures 
of the educational agency or institu
tion. 

(d) Paragraph (a) of this section does 
not apply if the request was from, or 
the disclosure was to: 

(1) The parent or eligible student; 
(2) A school official under § 99.31(a)(l); 
(3) A party with written consent from 

the parent or eligible student; 
(4) A party seeking directory infor

mation; or 
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(5) A party seeking or receiving 
records in accordance with 
§99.3l(a)(9)(ii)(A) through (C). 

(Approved by the Office of Management and 
Budget under control number 1880--0508) 

(Authority: 20 U.S.C. 1232g(b)(l) and (b)(4)(A)) 

[53 'FR 11943, Apr. 11, 1988, as amended at 61 
FR 59297, Nov. 21, 1996; 73 FR 74853, Dec. 9, 
2008] 

§ 99.33 What limitations apply to the 
redisclosure of information? 

(a)(l) An educational agency or insti
tution may disclose personally identifi
able information from an education 
record only on the condition that the 
party to whom the information is dis
closed will not disclose the information 
to any other party without the prior 
consent of the parent or eligible stu
dent. 

(2) The officers, employees, and 
agents of a party that receives infor
mation under paragraph (a)(l) of this 
section may use the information, but 
only for the purposes for which the dis
closure was made. 

(b)(l) Paragraph (a) of this section 
does not prevent an educational agency 
or institution from disclosing person
ally identifiable information with the 
understanding that the party receiving 
the information may make further dis
closures of the information on behalf of 
the educational agency or institution 
if-

(i) The disclosures meet the require
ments of §99.31; and 

(ii)(A) The educational agency or in
stitution has complied with the re
quirements of §99.32(b); or 

(B) A State or local educational au
thority or Federal official or agency 
listed in §99.31(a)(3) has complied with 
the requirements of§ 99.32(b)(2). 

(2) A party that receives a court 
order or lawfully issued r;iubpoena and 
rediscloses personally identifiable in
formation from education records on 
behalf of a:ri educational agency or in
stitution in response to that order or 
subpoena under § 99.31(a)(9) must pro
vide the notification required under 
§ 99.3l(a)(9)(ii). 

(c) Paragraph (a) of this section does 
not apply to disclosures under 
§§ 99.3l(a)(8), (9), (11), (12), (14), (15), and 
(16), and to information that postsec-

§99.34 

ondary institutions are required to dis
close under the Jeanne Clery Disclo
sure of Campus Security Policy and 
Campus Crime Statistics Act, 20 U.S.C. 
1092(f) (Clery Act), to the accuser and 
accused regarding the outcome of any 
campus disciplinary proceeding 
brought alleging a sexual offense. 

(d) An educational agency or institu
tion must inform a party to whom dis
closure is made of the requirements of 
paragraph (a) of this section except for 
disclosures made under§§ 99.31(a)(8), (9), 
(11), (12), (14), (15), and (16), and to in
formation that postsecondary institu
tions are required to disclose under the 
Clery Act to the accuser and accused 
regarding the outcome of any campus 
disciplinary proceeding brought alleg
ing a sexual offense. 

(Authority: 20 U.S.C. 1232g(b)(4)(B)) 

[53 FR 11943, Apr. 11, 1988, as amended at 61 
FR 59297, Nov. 21, 1996; 65 FR 41853, July 6, 
2000; 73 FR 74853, Dec. 9, 2008; 76 FR 75642, 
Dec. 2, 2011] 

§ 99.34 What. conditions apply to dis
closure of information to other edu
cational agencies or institutions? 

(a) An educational agency or institu
tion that discloses an education record 
under §99.31(a)(2) shall: 

(1) Make a reasonable attempt to no
tify the parent or eligible student at 
the last known address of the parent or 
eligible student, unless: 

(i) The disclosure is initiated by the 
parent or eligible student; or 

(ii) The annual notification of the 
agency or institution under §99.7 in
cludes a nbtice that the agency or in
stitution forwards education recbrds to 
other agencies or' institutions ·.that 
have· requested the records and in 
which the student seeks or intends to 
enroll or is already· enrolled so long as 
the disclosure is for purposes related to 
the student's enrollment or transfer; 

(2) Give the parent or eligible stu
dent, upon request, a copy of the record 
that was disclosed; and 

(3) Give the parent or eligible stu
dent, upon request, an opportul,lity for 
a hearing under subpart C. 

(b) An educational agency or institu
tion may disclose an educ:;i,tion record 
of a student in attendance to another 
educational agency or institution if: 
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(1) The student is enrolled in or re
ceives services from the other agency 
or institution; and 

(2) The disclosu.re meets the require
ments of paragraph (a) of this section. 

(Authority: 20 U.S.C. 1232g(b)(l)(B)) 

[53 FR 11943, Apr. 11, 1988, as amended at 61 
FR 59297, Nov. 21, 1996; 73 FR 74854, Dec. 9, 
2008] 

§ 99.35 What conditions apply to dis
closure of information for Federal 
or State program purposes? 

(a)(l) Authorized representatives. of 
the officials or agencies headed by offi
cials listed in § 99.31(a)(3) may have ac
cess to education records in connection 
with an audit or evaluation of Federal 
or State supported education pro
grams, or for the enforcement of or 
compliance with Federal legal require
ments that relate to those programs. 

(2) The State or.local educational au
thority or agency headed by an official 
listed in § 99.31(a)(3) is responsible for 
using reasonable methods to ensure to 
the greatest extent practicable that 
any entity or individual designated as 
its authorized representative-

(i) Uses personally identifiable infor
mation only to carry out an audit or 
evaluation of Federal- or State-sup
ported education programs, or for the 
enforcement of or compliance with 
Federal legal requirements related to 
these programs; 

(ii) Protects the personally identifi
able information from further disclo
sures or other uses, except as author
ized in paragraph (b)(l) of this section; 
and 

(iii) Destroys the personally identifi
able information in accordance with 
the requirements of paragraphs (b) and 
( c) of this section. 

(3) The State or local educational au
thority or agency headed by an official 
listed in § 99.31(a)(3) must use a written 
agreement to designate any authorized 
representative, other than an em
ployee. The written agreement must--

(i) Designate the individual or entity 
as an authorize.d representative; 

(ii) Specify-
(A) The personally identifiable infor

mation from education records to be 
disclosed; 

(B) That the purpose for which the 
personally identifiable information 
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from education records is disclosed to 
the authorized representative is to 
carry out an audit or evaluation of 
Federal- or State-supported education 
programs, or to enforce or to comply 
with Federal legal requirements that 
relate to those programs; and 

(0) A description of the activity with 
sufficient specificity to make clear 
that the work falls within the excep
tion of § 99.31(a)(3), including a descrip
tion of how the personally identifiable 
information from education records 
will be used; 

(iii) Require the authorized rep
resentative to destroy personally iden
tifiable information .from education 
records when the information is no 
longer needed for the purpose specified; 

(iv) Specify the time period in which 
the information must be destroyed; and 

(v) Establish policies and procedures, 
consistent with the Act and other Fed
eral and State confidentiality and pri
vacy provisions, to protect personally 
identifiable information from edu
cation records from further disclosure 
(except back to the disclosing entity) 
and unauthorized use, including lim
iting use of personally identifiable in
formation from education records to 
only authorized representatives with 
legitimate interests in the audit or 
evaluation of a Fed.era!- or State-sup
ported educat.ion program or for com
pliance or enforcement of Federal legal 
requirements related to these pro
grams. 

(b) Information that is collected 
under paragraph (a) of this section 
must---

(1) Be protected in a manner .that 
does not permit personal identification 
of individuals by anyone other than the 
State or local educational authority or 
agency headed by an official listed in 
§ 99.31(a)(3) and their authorized rep
resentatives, except that the State or 
local educational authority or agency 
headed by an official listed in 
§ 99.31(a)(3) may make further disclo
sures of personally identifiabl(l infor
mation from education records on be
half of the educational agency or insti
tution iri accordance with the require
ments of§ 99.33(b); and 

(2) Be destroyed when no longer need
ed for the purposes listed in paragraph 
(a) of this section. 
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(c) Paragraph (b} of this section does 
not apply if: 

(1) The parent or eligible student has 
given written consent for the disclo
sure under §99.30; or 

(2) The collection of personally iden
tifiable information is specifically au
thorized by Federal law. 

(Authority: 20 U.S.C. 1232g(b)(l)(C), (b)(3), 
and (b)(5)) 

[53 FR 11943, Apr. 11, 1988, as amended at 73 
FR 74854, Dec. 9, 2008; 76 FR 75642, Dec. 2, 
2011] 

§ 99.36 What conditions apply to dis
closure of information in health 
and safety emergencies? 

(a) An educational agency or institu
tion may disclose personally identifi
able information from an education 
record to appropriate parties, including 
parents of an eligible student, in 'con
nection with an emergency if knowl
edge of the information is necessary to 
protect the health or safety of the stu
dent or other individuals. 

(b) Nothing in this Act or this part 
shall prevent an educational agency or 
institution from-

(1) Including in the education records 
of a student appropriate information 
concerning disciplinary action taken 
against the student for conduct that 
posed a significant risk to the safety or 
well-being of that student, other stu
dents, or other members of the school 
community; 

(2) Disclosing appropriate informa
tion maintained under paragraph (b)(l) 
of this section to teachers and school 
officials within the agency or institu
tion who the agency or institution has 
determined have legitimate edu
cational interests in the behavior of 
the student; or 

(3) Disclosing appropriate informa
tion maintained under paragraph (b)(1) 
of this sectl.on to teachers and school 
officials in other schools who have been 
determined to have legitimate edu
cational interests in the behavior of 
the student. 

(c) In making a determination under 
paragraph (a) of this section, an edu
cational agency or institution may 
take into account the totality of the 
circumstances pertaining to a threat to 
the health or safety of a student or 
other individuals. If the educational 

§99.37 

agency or institution determines that 
there is an articulable and significant 
threat to the health or safety of a stu
dent or other individuals, it may dis
close information from education 
records to any person whose knowledge 
of the information is necessary to pro
tect the health or safety of the student 
or other individuals. If, based on the 
information available at the time of 
the determination, there is a rational 
basis for the determination, the. De
partment will not substitute its judg
ment for that of the educational agen
cy or institution in evaluating the cir
cumstances and making its determina
tion. 

(Authority: 20 U.S.C. 1232g (b)(l)(I) and (h)) 

(53 FR 11943, Apr. 11, 1988; 53 FR 19368, May 
27, 1988, as amended at 61 FR 59297, Nov. 21, 
1996; 73 FR 74854, Dec; 9, 2008] 

§ 99.37 What conditions apply to dis
closing directory information? 

(a) An educational agency or institu
tion may disclose directory informa
tion if it has given public notice to par
ents of students in attendance and eli
gible students in attendance at the 
agency or institution of: 

(1) The types of personally identifi
able information that the agency or in
stitution has designated as directory 
information; 

(2) A parent's or eligible student's 
right to refuse to let the. agency or in
stitution designate any or all of those 
types of information about the ;:;tudent 
as directory information; and 

(3) The period of time within which a 
parent or eligible student has to notify 
the agency or institution in writing 
that he or she does not want any or all 
of those types of information about the 
student designated as directory infor
mation. 

(b) An educational agency or institu
tion may disclose directory informa
tion about former students without 
complying with the notice and opt out 
conditions in paragraph (a) of this sec
tion. However, the agency or institu
tion must continue to honor any valid 
request to opt out of the disclosure of 
directory information made while a 
student was in attendance unless the 
student rescinds the opt out request. 

(c) A parent or eligible student may 
not use the right under paragraph (a)(2) 
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of this section to opt out of directory 
information disclosures to-

(1) Prevent an educational agency or 
institution from disclosing or requiring 
a student to disclose the student's 
name, identifier, or institutional email 
address in a class in which the student 
is enrolled; or 

(2) Prevent an educational agency or 
institution from requiring a student to 
wear, to display publicly, or to disclose 
a student ID card or badge that exhib
its information that may be designated 
as directory information under § 99.3 
and that has been properly designated 
by the educational agency or institu
tion as directory information in the 
public notice provided under paragraph 
(a)(l) of this section. 

(d) In its public notice to parents and 
eligible students in attendance at. the 
agency or institution that is described 
in paragraph (a) of this section, an edu
cational agency or institution may 
specify that disclosure of directory in
formation will be limited to specific 
parties, for specific purposes, br both. 
When an educational agency or institu
tion specifies that disclosure of ·direc
tory information will be limited to spe
cific parties, for specific purposes, or 
both, the educational agency or insti
tution must limit its directory infor
mation disclosures to those specified in 
its public notice that is described in 
paragraph (a) of this section. 

(e) An educational agency or institu
tion may not disclose or confirm direc
tory information without meeting the 
written consent requirements in § 99. 30 
if a student's social security number or 
other non-directory information is 
used alone or combined with other data 
elements to identify or help identify 
the student or the student's records. 

(Authority: 20 U.S.C. 1232g(a)(5) (Al and (B)) 

[53 FR 11943, Apr. 11, 1988, as amended at 73 
FR 74854, Dec. 9, 2008; 76 FR 75642, Dec. 2, 
2011] 

§ 99.38 What conditions apply to dis· 
closure of information as permitted 
by State statute adopted after No
vember 19, 1974, concerning the ju• 
venile justice system? 

(a) If reporting or disclosure allowed 
by State statute concerns the juvenile 
justice system and the system's ability 
to effectively serve, prior. to adjudica-
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tion, the student whose records are re
leased, an educational agency or insti
tution may disclose education records 
under §99.31(a)(5)(i)(B). 

(b) The officials and authorities to 
whom the records are disclosed shall 
certify in writing to the educational 
agency or institution that the informa
tion will not be disclosed to any other 
party, except as provided under State 
law, without the prior written consent 
of the parent of the student. 

(Authority: 20 U.S.C. 1232g(b)(l)(J)) 

[61 FR 59297, Nov. 21, 1996] 

§ 99.39 What definitions apply to the 
non consensual disclosure of 
records by postsecondary edu
cational institutions in connection 
with disciplinary proceedings con
cerning crimes of violence or non
forcible sex offenses? 

As used in this part: 
Alleged perpetrator of .a crime of vio

lence is a student who is alleged to 
have committed acts .that would, if 
proven, constitute any of the following 
offenses or attempts to commit the fol
lowing offenses that are defined in ap
pendix A to this part: 

Arson 
Assault offenses 
Burglary 
Criminal homicide-manslaughter by neg

ligence 
Criminal homicide-murder and nonneg" 

ligent manslaughter 
Destruction/damage/vandalism of property 
Kidnapping/abduction 
Robbery 
Forcible sex offenses. 

Alleged perpetrator of a nonforcible sex 
offense means a student who is alleged 
to have committed acts that, if pi:oven, 
would constitute statutory rape or in
cest. These offenses are defined in ap
pendix A to this part. 

Final results means a. decision or de
termination, made by an honor court 
or council, committee, commission, or 
other entity authorized to resolve dis
ciplinary matters within the institu
tion. The disclosure of final results 
must include only the name of the stu
dent, the violation committed, and any 
sanction imposed by the institution 
against the student. 

Sanction imposed means a description 
of the disciplinary action taken by the 
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institution, the date of its imposition, 
and its duration. 

Violation committed means the institu
tional rules or code sections that were 
violated and any essential findings sup
porting the institution's conclusion 
that the violation was committed. 

(Authority: 20 u.s.c. 1232g(b)(6)) 

[65 FR 41853, July 6, 2000] 

Subpart E~What Are the 
Enforcement Procedures? 

§ 99.60 What functions has the Sec
retary delegated to the Office and 
to the Office of Administrative Law 
Judges? 

(a) For. the purposes of this subpart, 
Office means the Office of the Chief 
Privacy Officer, U.S. Department of 
Education. 

(b) The Secretary designates the Of
fice to: 

(1) Investigate, process, and review 
complaints and violations under the 
Act and this part;. and 

(2) Provide technical assistance. to 
ensure compliance with the Act and 
this part. 

(c) The Secretary designates the Of
fice of Administrative Law Judges to 
act as the Review Board required under 
the Act to enforce the Act with respect 
to all applicable programs. The term 
applicable program is defined in section 
400 of the General Education Provi
sions Act. 

(Authority: 20 U.S.C. 1232g (f) and (g), 1234) 

[53 FR 11943, Apr. 11, 1988, as amended at 58 
lfR 3189, J_an. 7,1993; 82 FR 6253, Jan. 19, 2017] 

§ 99.61 What . responsibility does an 
educational agency or institution, a 
reCipient of Department funds, or a 
third party outside of an edu
cational agency or institution have 
concerning conflict·· with State or 
local laws? 

If an educational agency or institu
tion determines that it cannot comply 
with the Act or this part due to a con
flict with State ·or local law, it must 
notify the Office.within 45 days, giving 
the text and citation of the conflicting 
law. If another recipient of Department 
funds under any program administered 
by the Secretary or a third party to 
which personally identifiable informa-

§99.64 

tion from education records has been 
non-consensually disclosed determines 
that it cannot comply with the Act or 
this part due to a conflict with State 
or local law, it also must notify the Of
fice within 45 days, giving the text and 
citation of the conflicting law. 

(Authority: 20. U.S.C. 1232g(f)) 

[76 FR 75642, Dec. 2, 2011] 

§ 99.62 What information must an edu- . 
cational agency or institution or 
other recipient of Department 
funds submit to the Office? 

The Office may require an edu
cational agency ·or institution, other 
recipient of Department funds under 
any program administered by the Sec
retary to which personally identifiable 
information from education records is 
non-consensually disclosed, or any 
third party outside of an educational 
agency or institution to which person
ally identifiable information from edu
cation records is non-consensually· dis
closed to submit reports, information 
on policies and procedures, annual no
tifications, training materials, or other 
information necessary to carry out the 
Office's enforcement responsibilities 
under the Act or this part. 

(Authority: 20 U.S.C. 1232g(b)(4)(B), (f), and 
(g)) 

[76 FR 75643, Dec. 2, 2011] 

§ 99.63 Where are complaints filed? 

A parent or eligible student may file 
a written complaint with the Office re
garding an alleged violation under the 
Act and tb.is part. The Office's address 
is; Family Policy Compliance Office, 
U.S. Department of Education, 400 
Maryland Avenue, SW., Washington, 
DC 20202. 

(Authority: 20.U.S.C. l232g(g)) 

[65. FR 41854, July 6, 2000, as amended at 73 
FR 74854, Dec. 9, 2008] 

§ 99.64 What is the investigation proce
dure? 

(a) A complaint must contain specific 
allegations of fa.ct giving reasonable 
cause to believe that a violation of the 
Act or this part has occurred. A com
plaint does not have to allege that a 
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violation is based on a policy or prac
tice .of the educational agency or insti
tution, other. recipient of Department 
funds under any program administered 
by the Secretary, or any third party 
outside of an educational agency or in
stitution. 

(b) The Office investigates a timely 
complaint filed by a parent or eligible 
student, or conducts its own investiga
tion when no complaint has been filed 
or a complaint has been withdrawn, to 
determine whether an educational 
agency or institution or other recipient 
of Department funds under any pro
gram administered by the Secretary 
has failed to comply with a provision of 
the Act or this part. If the Office deter
mines that an educational agency or 
institution or other recipient of De
partment funds under any program ad
ministered by the Secretary has failed 
.t.o comply with a provision of the Act 
or this part, it may also determine 
whether the failure to comply is based 
on a policy or practice of the agency or 
institution or other .recipient. The Of
fice also investigates a timely com
plaint filed by a parent or eligible stu
dent,. or conducts its own investigation 
when no complaint has been filed or a 
complaint has been withdrawn, to de
termine whether a third party outside 
of the educational agency or institu
tion has failed to comply with the pro
visions of § 99.3l(a)(6)(iii)(B) or has im
properly redisclosed personally identi
fiable information from education 
records in violation of §99.33. 

(Authority: 20 U.S.C. 1232g(b)(4)(B), (f) and 
(g)) 

(c) A timely complaint is defined as 
an allegation of a violation of the Act 
that is submitted to the Office within 
180 days of the date of the alleged vio
lation or of the date that the complain
ant knew or reasonably should have 
known of the alleged violation. 

(d) The Office may extend the time 
limit in this section for good cause 
shown. 

(Authority: 20 U.S.C. 1232g(b)(4)(B), (f) and 
(g)) 

(53 FR 11943, Apr. 11, 1988, as amended at 58 
FR 3189, Jan. 7, 1993; 65 FR 41854, July 6, 2000; 
73 FR 74854, Dec. 9, 2008; 76 FR 75643, Dec. 2, 
2011] 
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§ 99.65 What is the content of the no
tice of investigation issued by the 
Office? 

(a) The Office notifies in writing the 
complainant, if any, and the edu
cational agency or institution, the rec 
cipient of Department funds under any 
program administered by the Sec
retary, or the third party outside of an 
educational agency or institution if it 
initiates an investigation under 
§99.64(b). The written notice-

(1) Includes the substance of the alle
gations against the educational agency 
or institution, other recipient, or third 
party; and 

(2) Directs the agency or institution, 
other recipient, or third party to sub
mit a written response. and other rel
evant information, as set forth in 
§ 99.62, within a specified period of 
time, including information about its 
policies and practices regarding edu
cation records. 

(b) The .Office notifies the complain
ant if it does not initiate an investiga
tion because the complaint fails to 
meet the requirements of§ 99.64. 

(Authority: 20 U.S.C. 1232g(g)) 

(73 FR 74855, Dec. 9, 2008, as amended at 76 
FR 75643, Dec, 2, 2011] 

§ 99.66 What are the responsibilities of 
the Office in the enforcement proc
ess? 

(a) The Office reviews. a complaint, if 
any, information submitted by the edu
cational agency or institution, other 
recipient of Department funds under 
any program administered by the Sec
retary, o.r third party outside of an 
educational agency or institution, and 
any other relevant information. The 
Office may permit the parties to sub
mit further written or oral arguments 
or information. 

(b) Foliowing its investigation, the 
Office provides to the complainant, if 
any, and the educational agency or in
stitution, other recipient, or third 
party a written notice of its findings 
and the basis for its findings. 

(c) If the Office finds that an edu
cational agency or institution or other 
recipient has not complied with a pro
vision of the Act or this part, it may 
also find that the failure to comply was 
based on a policy or practice of the 
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agency or institution or other recipi
ent. A notice of findings issued under 
paragraph (b) of this section to an edu
cational agency or institution, or other 
recipient that has not complied with a 
provision of the Act or this part---

(1) Includes a statement of the spe
cific steps that the agency or institu
tion or other recipient must take to 
comply; and 

(2) Provides a reasonable period of 
time, given all of the circumstances of 
the case, during which the educational 
agency or institution or other recipient 
may comply voluntarily. 

(d) If the Office finds that a third 
party outside of an educational agency 
or institution has not complied with 
the provisions of § 99.31(a)(6)(iii)(B) or 
has improperly redisclosed personally 
identifiable information from edu
cation records in violation of § 99.33, 
the Office's notice of findings issued 
under paragraph (b) of this section-

(1) Includes a statement of the spe
cific steps that the third party outside 
of the educational agency or institu
tion must take to comply; and 

(2) Provides a reasonable period of 
time, given all of the circumstances of 
the case, during which the third party 
may comply voluntarily. 

(Authority: 20 U.S.C. 1232g(b)(4)(B), (D, and 
(g)) 

[76 FR 75643, Dec. 2, 2011] 

§ 99.67 How does the Secretary enforce 
decisions? 

(a) If an educational agency or insti
tution or other recipient of Depart
ment funds under any program admin
istered by the Secretary does not com
ply during the period of time set under 
§99.66(c), the Secretary may take any 
legally available enforcement action in 
accordance with the Act, including, but 
not limited to, the following enforce
ment actions available in accordance 
with part D of the General Education 
Provisions Act---

(1) Withhold further payments under 
any applicable program; 

(2) Issue a complaint to compel com
pliance through a cease and desist 
order; or 

(3) Terminate eligibility to receive 
funding under any applicable program. 

(b) If, after an investigation under 
§99.66, the Secretary finds that an edu-

§99.67 

cational agency or institution, other 
recipient, or third party has complied 
voluntarily with the Act or this part, 
the Secretary provides the complain
ant and the agency or institution, 
other recipient, or third party with 
written notice of the decision and the 
basis for the decision. 

(c) If the Office finds that a third 
party, outside the educational agency 
or institution, violates 
§ 99.31(a)(6)(iii)(B), then the educational 
agency or institution from which the 
personally identifiable information 
originated may not allow the third 
party found to be responsible for the 
violation of § 99.31(a)(6)(iii)(B) access to 
personally identifiable information 
from education records for at least five 
years. 

(d) ff the Office finds that a State or 
local educational authority, a Federal 
agency headed by an official listed in 
§99.31(a)(3), or an authorized represent
ative of a State or local educational 
authority or a Federal agency headed 
by an official listed in §99.31(a)(3), im
properly rediscloses personally identi
fiable information from education 
records, then the educational agency or 
institution from which the personally 
identifiable information originated 
may not allow the third party found to 
be responsible for the improper re
disclosure access to personally identifi
able information from education 
records for at least five years. 

( e) If the Office finds that a third 
party, outside the educational agency 
or institution, improperly rediscloses 
personally identifiable information 
from education records in violation of 
§99.33 or fails to provide the notifica
tion required under § 99.33(b)(2), then 
the educational agency or institution 
from which the personally identifiable 
information originated may not allow 
the third party found to be responsible 
for the violation access to personally 
identifiable information from edu
cation records for at least five years. 

(Authority: 20 U.S.C. 1232g(b)(4)(B) and (f); 20 
U.S.C. 1234c) 

[76 FR 75643, Dec. 2, 2011] 
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APPENDIX A TO PART 99--CRIMES OF 
VIOLENCE DEFINITIONS 

ARSON 

Any willful or malicious burning or at
tempt to burn, with or without intent to de
fraud, a dwelling house, public building, 
motor vehicle or aircraft, personal property 
of another, etc. 

ASSAULT OFFENSES 

An unlawful attack by one person upon an
other. 

NOTE: By definition there can be no "ate 
tempted" assaults, only "completed" as
saults. 

(a) Aggravated Assault. An unlawful attack 
by one person upon another for the purpose 
of inflicting sevtire or aggravated bodily in
jury. This type of assault usually is accom
panied by the use of a weapon .or by means 
likely to produce death or great bodily harm. 
(It is not necessary that injury result from 
an aggravated assault when a gun, knife, or 
other weapon is used which could and prob
ably would result in serious injury if the 
crime were successfully completed.) 

(b) Simple Assault. An unlawful physical at
tack by one person upon another where nei
ther the offender displays a weapon, nor the 
victim suffers obvious severe or aggravated 
bodily injury involving apparent broken 
bones, loss of teeth, possible ip.ternal injury, 
severe laceration, or loss of consciousness. 

(c) Intimidation. To unlawfully place an
other person in reasonable fear of bodily 
harm through the use of threatening words 
or other conduct, or both, but without dis
playing a weapon or subjecting the victim to 
actual physical attack. 

NOTE: This offense includes stalking. 

BURGLARY 

The unlawful entry into a building or other 
structure with the intent to commit a felony 
or a theft. 

CRIMINAL HOMICIDE-MANSLAUGHTER BY 
NEGLIGENCE 

The killing of another person through 
gross negligence. 

CRIMINAL HOMICIDE-MURDER AND 
NONNEGLIGENT MANSLAUGHTER 

The willful (nonnegligent) killing of one 
human being by another. 

DESTRUOTION/DAMAGE/V ANDALISM OF 
PROPERTY 

To willfully or maliciously destroy, dam
age, deface, or otherwise injure real or per
sonal property without the consent of the 
owner or the person having custody or con
trol of it. 

34 CFR Subtitle A (7-1-19 Edition) 

KIDNAPPING/ ABDUCTION 

The unlawful seizure, transportation, or 
detention of a person, or any combination of 
these actions, against his or her will, or of a 
minor without the consent of his or her cus
todial parent(s) or legal guardian. 

NOTE: Kidnapping/Abduction includes hos
tage taking. 

ROBBERY 

The taking of, or attempting to take, any
thing of value under confrontational cir
cumstances from the control, custody, or 
care of a person or persons by force or threat 
of force or .violence or by putting the victim 
in fear. 

NOTE: Carjackings are robbery offenses 
where a motor vehicle is taken through force 
or threat of force. 

SEX OFFENSES, FORCIBLE 

Any sexual act directed against another 
person, forcibly or against that person's will, 
or both; or not forcibly or against the per
son's will where the victim is incapable of 
giving consent. 

(a) Forcible Rape (Except "Statutory 
Rape"). The carnal knowledge of a person, 
forcibly or against that person's will, or 
both; or not forcibly or against the person's 
will where the victim is incapable of giving 
consent because of his or her temporary or 
permanent mental or physical incapacity (or 
because of his or her youth). 

(b) Forcible Sodomy. Oral or anal sexual 
intercourse with another person, forcibly or 
against that person's will, or both; or not 
forcibly or against the person's will where 
the victim is incapable of giving consent be
cause of his or her youth or because of his or 
her temporary or permanent mental or phys-
ical in ca pact ty. · 

(c) Sexual Assault With An Object. To use an 
object or instrument to unlawfully pene
trate, however slightly, the genital or anal 
opening of the body of another person, forc
ibly or against that person's will, or both; or 
not forcibly or against the person's will 
where the victim is incapable of giving con
sent because of his or her youth or because 
of his or her temporary or permanent mental 
or physical incapacity. 

NOTE: An "object" or "instrument" is any
thing used by the offender other than the of
fender's genitalia. Examples are a finger, 
bottle, handgun, stick, etc. 

(d) Forcible Fondling. The touching of the 
private body parts of another person for the 
purpose of sexual gratification, forcibly or 
against that person's will, or both; or not 
forcibly or against the person's will where 
the victim is incapable of giving consent be
cause of his or her youth or because of his or 
her temporary or permanent mental or phys
ical incapacity. 
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NOTE: Forcible Fondling includes "Inde
cent Liberties" and "Child Molesting." 

NONFORCIBLE SEX OFFENSES (EXCEPT 
''PROSTITUTION OFFENSES'') 

Unlawful, nonforcible sexual intercourse. 
(a) Incest. Nonforcible sexual intercourse 

between persons who are related to each 

Pt. 99, App. A 

other within the degrees wherein marriage is 
prohibited by law. 

(b) Statutory Rape. Nonforcible sexual 
intercourse with a person who is under the 
statutory age of consent. 

(Authority: 20 U.S.C. 1232g(b)(6) and 18 U.S.C. 
16) 

[65 FR 41854, July 6, 2000] 
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IDEA DISPUTE RESOLUTION PROCESSES C0)1P ARISON CHART 

I MEDIATION I DUE PROCESS RESOLUTION PROCESS STATE COMPLAINT 
! COMPLAINT 

Who can Parent or LEA/Public I Parent or LEA/Public LEA schedules the resolution Any individual or 
initiate the Agency, but must be I Agency i meeting upon receipt of a due organization, including 
process? voluntary for both I process complaint unless the parties -those from out of state 

I I agree to waive or use mediation 
What is the None speeified 12 years of when the I Triggered by a parent's due process 1 year from the date of the 
time limit for party knew or should , complaint alleged violation 
filing? ! have known of the ' I i 

I 1 problem (or a State I law specified 
time line) with limited 

I - ! i exceptions ' 
What issues can Any matter under Any matter relating i Sarne as the issues raised in the j Alleged violations of Part 
be resolved? Part 300, including to the identification, I parent's due process complaint I B ofIDEA or Part 300 

matters arising prior evaluation or 
to the filing of a due educational I f 

I 
process complaint placement or I I I 
(there are provision .of a free 
exceptions )2 appropriate public 

education (there are 
, exceotions )2 I 

1 The time limit does not apply to a parent if the parent was prevented from filing a due process complaint due to: (l) specific misrepresentations by the LEA 
that it had resolved the problem forming the basis of the due process complaint; or (2) the LEA 's withholding of information from the parent that was required 
under Part 300 of IDEA to be provided to the parent (34 CFR 300.511(1)). 
2 Such exceptions include: the LEA!Pub!ic Agency may not file a due process complaint or use mediation to override a parent's refusal to consent to the initial 
provision of special education services (34 CFR 300,300(bX3)); the LEA/Public Agency may not file a due process complaint or use mediation to override a 
parent's refusal to consent to an initial evaluation or reevaluation of a parentally-placed private school student or home schooled student; (34 CFR 
300.300(c)(4)(i)); the right of parents of parentally placed private school children to file a due process complaint is limited to the LEA's failure to meet the child 
find requirements (34 CFR 300.140); the LEA!Public Agency's failure to provide a highly qualified teacher is notan issue subject to due process, but a State 
complaint could be filed with the SEA (34 CFR 300. l56(e))-

I 
! 

U.S. Department of Education iDEA Dispute Resolution Processes Comparison Chart 
Office of Special Education Programs 



Vlhat is the 
timeline for 

I resolving the 
. ') issues. 

MEDIATION 

None specified 

DUE PROCESS 
COMPLAINT 

45 days from the end 
of the resolution 
period unless specific 

I extensions to 

I 
the timeline are 
granted 3• 

4 

i 

RESOLUTrON PROCESS 

I LEA must convene a resolution 
i meeting within 15 days of receipt of 

I. the parent's due process complaint, 
, unless the parties agree in writing to 
! waive the meeting or agree to use 
I mediation 

[ Resolution period is 30 days from 
i receipt of the parent's due process 

I 
complaint unless the parties agree 
otherwise or the parent or LEA fails 

i to participate in the resolution 
' meeting or the LEA fails to convene 

the resolution meeting within 15 
days ofreceipt of the parent's due 

' • 6 7 
pr1x<~ss complaint >. ). • . 

STATE COMPLAINT 

j 60 days from receipt of the 
i complaint unless an 
I extension is permitted 8 

! 

'If the due process complaint is filed for an expedited hearing pursuant to IDEA's discipHne procedures, the resolution period is l 5 caiendar days. Jfthe matter 
has not been resolved to the satisfaction of both parties, the hearing must occur within 20 school days of the date the hearing is requested and a decision must be 
issued within 10 school days after the hearing. (34 CFR 300.532\c)). 
4 A hearing officer may grant specific extension of time at the request of either party. (34 CFR 300.5 l5(c)). 
' The regulations allow for adjustments to the 30-day resolution period. The 45-day time!ine for the due process hearing starts the day after one of the following 
events: (!)both parties agree in writing to waive the resolution meeting; (2) after either the mediation or resolution meeting starts but before the end of the 30-
day period, the parties agree in v.Titing that no agreement is possible; (3) if both parties agree in writing to continue the mediation at the end of the 30-day 
resolution period, but later, the parent or public agency withdraws from the mediation process. (34 CFR 300.5 l 0( c)). 
6 Parent failure to participate in the resolution meeting de!ays the timelines for the resolution process and due process hearing until the meeting is held. 
(34 CFR 300.5!0(b)(3)). 
7 If the LEA fails to (told the resolution meeting within 15 days of receiving the parent's due process complaint or fails to participate in the resolution meeting, 
the parent may seek the intervention of a hearing officer to begin the due process hearing time!ine. (34 CFR 300.51 O(b )(5)). 
' The time line for resolving the State complaint may be extended if exceptional circumstances exist with respect to a particular complaint, or the parent (or 
individual or organizatiOn, if mediation or other alternative means of dispute resolution is available to the individual or organization under State procedures) and 
the public agency agree to extend the time to engage in mediation or to engage in other alternative means of dispute resolution, if available in the State. (34 CFR 
300.152(b)(l)). 

U.S. Department of Education 2 IDEA Dispute Resolution Processes Comparison Chart 
Office of Special Education Programs 



--· 
i MEDIATION DUE PROCESS RESOLUTION PROCESS STATE COMPLAINT 

COlv1PLAlNT 
· Hearing Officer SEA" 

-· 
Who resolves Parent and Parent and LEA/Public Agency 
the issues? , LEA/Public Agency 

with a mediator Both parties must agree to any 

I resolution 
The process is 
voluntary and both I 

I parties must agree to ' 
any resolution I 

9 The SEA's complaint procedures must provide the pubiic agency with the oppoctunity to respond to the complaint, including, at the discretion of the public 
agency~ a proposal to resolve the complaint; and an opportunity for a parent v,:ho has filed a complaint and the pub He agency to voluntarily engage in mediation. 
(34 CFR 3()(),l52(a)(3)). In some cases, the complainant and public agency may be able to resolve the dispute without the need for the SEA to resolve the 
matter. 

U.S. Department of Education IDEA Dispute Resolution Processes Comparison Chart 
Office of Special Education Programs 
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State-Level Complaint 

State-Level Special 
Education Complaint 

Fact Sheet 

The state-level complaint is available to parents/families, third party organizations or individuals 
that believe a district, school or charter school has not followed federal or state laws or 
regulations regarding programs for children with disabilities identified under the Individuals with 
Disabilities Education Act (IDEA). When a state-level complaint is received, the Public 
Education Department's (PED) Special Education Bureau (SES) assigns an impartial or 
unbiased complaint investigator. The SEB issues an investigation report, referred to as a 
"Complaint Resolution Report," within 60 days from the date the complaint was received unless 
the complaint is withdrawn or has the timeline extended. If the district, school or charter school 
is found to not have followed the laws, the SEB will inform them in writing and a Corrective 
Action Plan (CAP) will be written to address the noncompliance with the laws. 

Alternative Dispute Resolution 
Mediation or a Facilitated Individualized Education Program meeting (FJEP) are both 
considered ways to resolve misunderstandings called alternative dispute resolution (ADR). 
Both the parent/guardian and the district/charter involved in a state-level complaint are 
encouraged to participate in ADR in order to try and resolve the misunderstanding or dispute 
as informally as possible. ADR is offered to both parents/guardians and districts/charter 
schools at no cost to the parents/guardians. A successful ADR session will result in an 
agreement and withdrawal of the complaint. If the person filing the complaint does not 
withdraw the complaint, the SEB will investigate the complaint and issue a Corrective Action 
Plan (CAP) even if you had an agreement and resolved your differences or misunderstandings. 
ADR is unavailable to a third-party organization or person or to parties alleging systemic 
noncompliance. Only a child's parent or legal guardian has the legal right to make decisions 
about that child's education and, therefore, may participate in ADR on behalf of that child. 

Limits to the Investigation 
Federal and state laws limit the investigation of state-level complaints to violations that 
occurred not more than one year prior to the date the complaint is received by the SEB. State
level complaints do not investigate personnel or ethics issues, which should be directed to the 
New Mexico Public Education Department's Licensure Bureau. Complaints alleging 
discrimination should be directed to the U.S. Department of Education's Office of Civil Rights. 

Third Party and Systemic Special Education Complaints 
State-level complaints alleging systemic noncompliance affecting a number of children may 
also be filed with the SEB. In both third party complaints and systemic complaints, the 
complainant is not permitted to review or obtain copies of students' education records without 
the consent of the child's parent(s). 

New Mexico Public Education Department, Special Education Bureau August 2017 
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How to file a State-Level Complaint 
Complaints may be submitted by mail or fax on a state-level complaint form available on the 
SEB website or in a signed letter containing all required information. A complaint must include 
the following information to be considered a valid complaint: 

• Complaints must be in writing; 

• Complaints must be submitted to the SEB or, in the case of a complaint filed against the 
PED, the complaint must be filed with the New Mexico Secretary of Education; 

• Complaints must be signed by the person filing the complaint or a designated 
representative; 

• Complaints must include contact information for the person filing the complaint; 

• Complaints regarding a specific child must state the name and address of the child , the 
school the child is attending, and a description of the child's problem; 

• Complaints must include a description of the facts on which the allegations of violations are 
based; 

• Complaints must include a statement that the district/charter/department has violated an 
applicable federal regulation or state special education rule, but need not cite which 
regulation or rule has allegedly been violated; 

• Complaints must include a description of a proposed resolution of the problem, to the 
extent known; 

• Complaints must allege violations that have occurred not more than one year prior to the 
date the complaint is received; and 

• The person filing the complaint must provide a copy of the complaint to the district or 
charter school at the same time the complaint is filed with the SEB. 

If a complaint does not meet these requirements. the complaint will be declined and a 
written explanation will be provided to you . The person filing the complaint may correct 
the mistakes and resubmit the complaint to the SEB. 

I filed a State-level complaint. What happens next? 
The SEB will send the person filing the complaint and the district or charter school a letter 
acknowledging that it received the complaint, assigning a complaint investigator, identifying the 
issues to be investigated, offering ADR options and requesting documents and information 
needed for the investigation. The person filing the complaint may submit additional documents 
and information in response to the SEB's letter. The complaint investigator has the authority to 
contact the person filing the complaint, the district or charter school for additional information, if 
needed. Unless the complaint is withdrawn, the SEB will investigate the complaint, issue a 
Complaint Resolution Report and, if warranted, impose a Corrective Action Plan. If the person 
who filed the complaint signs a complaint withdrawal form before the report is issued, the 
investigation will stop and the SEB will dismiss the state-level complaint. 

If you have questions about the state-level complaint process, please feel free to contact the 
Special Education Bureau at (505) 827-1457. 

New Mexico Public Education Department, Special Education Bureau August 2017 
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NM State-Level Complaint Procedure 
Written complaint received/reviewed by Dispute Resolution Coordinator (DRC)/Office of General Counsel (OCG) 60 
calendar-day timeline begins on date received if accepted  

 
 

District notified via phone or fax immediately by DRC 
Case opened on database; Case files created 
Work Order sent to OGC for assignment                

 
↓ 

Official acknowledgment letter sent to relevant parties  
(within 5 business days) (Complaint Investigator) 
 Requests documents from the district 

 Sets deadline for documents/responses and ADR options 

 Disposes of irrelevant issues  and/or decides to investigate 

 Identifies issues held in abeyance 

 Offers parents opportunity to send additional information 

 Explains complaint process 

 Determines extension if appropriate  

Investigator submits Acknowledgement Letter to DRC for review and mailing 
 

 
 
Investigation/Determination (Complaint Investigator) 
 Review of documents, including PWN (and IEP resulting from FIEP) 

 Review of applicable regulations, rules, case law, OSEP letters 

 Interviews  & on-site investigation (at discretion of investigator) 

 Prepare first draft of written report of findings 

 Editing/review process w/ peer & DRC 

 Prepare final edit of report and cover letter; Submit to DRC 

 

Final written decision with findings issued  
by day 60 or by extended deadline date DRC 
 
Violation                 
 Corrective Action Plan (CAP) included in report     

 CAP tracking chart prepared by DRC     

 CAP documents received and approved by DRC 

 CAP completed by DRC  

 Closure letter prepared by DRC 
 Letter issued; Case & Database closed by DRC   Updated May 2013 

Alternative Dispute Resolution Options  

Option 1 
Parties do not agree on 
any ADR option; District 
notifies Investigator & 
forwards documents  

Option 2 
Parties agree on FIEP        
       meeting 

 District/parent forward 
FIEP ADR Requests to 
ADR Coordinator 

Documents and resulting IEP 
with PWN sent by District to 
Complaint Investigator by end 
of week 3. 

 
No Violation 
Case and Database 
closed by DRC 

Option 3 
Parties 
request 
Mediation*
 

 
* See 
Mediation 

procedures 

ADR Coordinator 

 Assigns Facilitator immediately 

  Logs case in notebook  

 Confirms  assignment to parties in 
writing in 1–2 days 

 Provides assignment details,  copy of 
complaint and ADR Requests to 
Facilitator in 1-2 days 

 Confirms FIEP took place 

 Reviews and okays invoice   
      submitted to REC 

 Ensures FIEP meeting evaluations 
are returned to SEB 

 
Note:  Mediations and FIEPs shall be 
completed not later than 14 days from the 
SEB’s Acknowledgement of the Complaint 

 



 

 

 
 

STATE OF NEW MEXICO 
PUBLIC EDUCATION DEPARTMENT 

300 DON GASPAR 
SANTA FE, NEW MEXICO 87501-2786 

Telephone (505) 827-5800 
www.ped.state.nm.us 

 
 

RYAN STEWART, ED.L.D. 
SECRETARY DESIGNATE OF EDUCATION 

 
 MICHELLE LUJAN GRISHAM 

G O V E R N O R   
 
 

 
 

 
 

 
New Mexico Public Education Department 

Special Education Complaint Form 
(Use of this form is optional) 

 
 
Date: ____________ 
  
Please complete all information and mail to: 
New Mexico State Special Education Director 
New Mexico Public Education Department 
Special Education Bureau 
120 South Federal Place, Room 206 
Santa Fe, NM  87501 
 
 
I. Public Agency or School District serving the child: ______________________ 
 
 
II. Complainant and Student Information: 

 
a. Complainant(s) Name(s): ________________________________________ 
 
b. Address (or available contact information): _________________________ 
 
_______________________________________________________________ 
 
_______________________________________________________________ 
 
_______________________________________________________________ 
 

 

  

http://www.sde.state.nm.us/
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c. Phone number(s):  
  
Home ___________________    Work ___________________ 
 
Cell ____________________ FAX ___________________ 
 
d. If the alleged violation of state or federal special education law is with respect to a 
specific child, please provide the following information:  
 

1. Student’s Full Name: ___________________________________________ 
 

2. Student’s Date of Birth (optional): __________________________ 
 

3. Student’s Address (or available contact information): 
________________________________________________________ 

 
________________________________________________________ 

 
________________________________________________________ 

 
4. School Student Attends: 

________________________________________________________ 
 
 

III. Representative Information (optional) 
 
a. Are you using an:  

Attorney _____     Advocate _____     Other Representative _____  
 

b. If using any of the above, please identify:  
 

Name: ______________________     Title: _______________________ 
 
Address: ___________________________________________________ 
  
___________________________________________________________ 
 
 
Phone number(s):  
 
Home _________________  Work __________________ 
 
Cell __________________  Fax ___________________ 
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IV. Details Concerning Complaint: 
 
a. Complainant, please describe how the school district or charter school has 

violated a requirement of Part B of the Individuals with Disabilities Education Act 
and the facts relating to the complaint: (Who? What? Where? Why?) Attach any 
documents that support your position.  
 
____________________________________________________________ 
 
____________________________________________________________ 
 
____________________________________________________________ 
 
____________________________________________________________ 
 
____________________________________________________________ 

 
b. Does the complaint allege violations that occurred in the last year?  

 
Yes ______ No ______  If yes, please provide specific dates: 
 
____________________________________________________________ 
 
____________________________________________________________ 

 
  ____________________________________________________________ 
 

c. Describe a proposed resolution of the problem to the extent known: 
 

____________________________________________________________ 
 
____________________________________________________________ 
 
____________________________________________________________ 
 
____________________________________________________________ 
 
____________________________________________________________ 

 
 

V. Signature and Date: 
 

____________________________  _________________ 
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      Signature of Complainant    Date 
 
 
 
 
 
 
 
 
 
 

VI. Mediation: 
 

Federal law requires that the State make mediation available to the parties in response 
to a Formal Complaint. Mediation is offered at no cost to the parties. Mediation is 
encouraged and may be beneficial in resolving your concerns. Mediation is voluntary, 
and both parties must agree to mediate the dispute. You may request mediation now 
by signing below or at any time during the complaint investigation process. 
 
I request mediation: ______  I decline mediation: ______ 
 
 
____________________________  ________________ 
    Signature of Complainant               Date 

       
VII. Facilitated Individualized Education Program (FIEP): 

 
State Rules allows parties to a state-level complaint to participate in a FIEP to help 
resolve the dispute. A FIEP is voluntary, and both parties must agree to a FIEP. You 
may request a FIEP now by signing below or at any time during the complaint 
investigation process. This is provided at no cost to the parties. 
 
I request a FIEP: ______   I decline a FIEP: ______ 
 
 
____________________________  ________________ 
    Signature of Complainant               Date 
 

 
 

 
THE PARTY FILING THIS COMPLAINT MUST FORWARD A COPY OF THE 
COMPLAINT TO THE SCHOOL DISTRICT OR PUBLIC AGENCY SERVING THE 
CHILD AT THE SAME TIME THIS COMPLAINT IS FILED WITH THE SPECIAL 
EDUCATION BUREAU. 
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What a Parent Needs to know about a Due Process Hearing 

Sometimes you and the district may not agree about your child’s IEP or his or her placement 
despite honest attempts to do so. When that happens, and informal attempts to resolve such a 
dispute or misunderstanding fail, you may want to consider the option known as a due process 
hearing. 

 

What are my rights in regards to requesting a due process hearing? 

You have the right to request an impartial due process hearing over any issue regarding the 
identification, evaluation, educational placement, or provision of a Free Appropriate Public 
Education (FAPE) of your child under the Federal law known as the Individuals with Disabilities 
Education Act (IDEA) and State law. 
 
How do I request a due process hearing? 
 
To request a due process hearing, you must complete the request in writing and send it to the 
school district and the New Mexico Public Education Department (NMPED) Special Education 
Bureau (SEB). The request must include complete information about your child (name, address 
or available contact information) and the name of the school; and a description of the problem 
including known facts. 
 
Your written request must include your proposed solution to the problem to the extent you know 
of at the time. At your option, you may include the name, address and telephone number of your 
attorney if any; as well as a written statement that says the attorney named may represent your 
child; and your dated signature plus the dated signature of the attorney, if applicable. 
 
The SEB has a form on its website that includes all of the required information. It can be 
accessed at http://ped.state.nm.us/SEB/2012/Due_Process_Hearing_Form_02_10_12.doc or 
you can ask the school district for a copy of the form. 
 
How long do I have to file a due process hearing? 
 
The request must be filed within two years of the date that you knew or should have known 
about the problem.  

What a Parent Needs to know 

about a Due Process Hearing 

http://ped.state.nm.us/SEB/2012/Due_Process_Hearing_Form_02_10_12.doc
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Can someone assist me in filling out the due process hearing request? 
 
Several advocacy groups can assist you with the paperwork and they can represent you at the 
hearing. Free and low cost legal services are available for parents. The advocacy groups and 
legal services are listed in the Parent and Child Rights in Special Education–Procedural 
Safeguards Notice. This document can be located online at 
http://ped.state.nm.us/SEB/forms/Parent%20Rights%20August%202011final.pdf or you can call 
the Special Education Bureau at (505) 827–1457 and request a copy. 
 
What happens after I submit my request to the SEB and the district? 
 
The district will have an opportunity to respond in writing to your request. 
 
The SEB will assign an impartial due process hearing officer who will be in contact with you or 
your attorney. As part of the due process procedure, the district will offer to hold a resolution 
session with you and other relevant members of the IEP team to address the issues written in 
your request, unless you and the district agree jointly not to do so. 
 

Both parties will also be given an opportunity to resolve the misunderstanding or dispute 
through an alternative dispute resolution (ADR) process such as mediation or a facilitated 
individualized education program (FIEP) meeting will be offered to you and the district. If you 
choose to participate in the FIEP, it does not end your right to participate in a resolution session 
or mediation and does not have an impact on the resolution period (30 days) you are entitled to. 
You do not have to pay for the ADR. The SEB will pay for the ADR. Your participation in the 
ADR is voluntary and both parties must agree to participate. If the ADR is successful, the formal 
due process hearing will not take place and you will have to withdraw your request. 

 
 
 
 
 
 
 
 
 
 

 
Can a district file due process if they disagree with me? 
 
The district may also request a due process hearing to resolve a disagreement over the 
appropriateness of the district’s evaluation, to request authorization to conduct an evaluation or 
a reevaluation when a parent refuses consent, or to ask a hearing officer to move a child to an 
interim alternative educational setting because his or her presence in the current placement 
poses a substantial likelihood of risk of injury to your child or other children. 

http://ped.state.nm.us/SEB/forms/Parent%20Rights%20August%202011final.pdf
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If you are involved in a due process hearing, whether it was filed by you or by your child’s 
school district, here are some basics you should know: 
 

 You have the right to a fair and impartial hearing before a state-appointed hearing officer 
who is knowledgeable about the laws governing special education and administrative 
hearing procedures. 

 The hearing will be scheduled at a time and place that is reasonably convenient for you and 
your child. 

 You have the right to be represented by an attorney. 

 Upon request, the SEB will inform you of any known free or low-cost legal services. Such 
services are listed on the final page of the Procedural Safeguards Notice which can be 
found on the SEB website at: 
http://www.ped.state.nm.us/seo/dl10/Procedural_Safeguards.pdf. 

 During the hearing, you or your attorney may present evidence and written and oral 
arguments. You may require witnesses to attend and you may also confront and cross-
examine the district’s witnesses. No more than five (5) business days before a hearing, you 
must share with the district all the evaluations of your child completed by that date, and any 
recommendations based on those evaluations, which you intend to present at the hearing. 
The district must share the same information with you. If you or the district do not do this, the 
hearing officer may not allow you or the district from using that information at the hearing. 

 You may choose to have the hearing open to the public and to have your child present at 
the hearing. 

 At any point during the hearing you may have a mediation conference and/or the party 
requesting the hearing may withdraw its request. 

 You will receive written decision from the hearing officer within 45 days of when the timeline 
for the hearing process began, unless the hearing officer grants an extension. 

 You will receive, at no cost to you, your choice of a written or electronic word-for-word 
record of the hearing and the hearing officer’s findings and decision. 

 The decision of the hearing officer is final unless either party files a civil action in a state or 
federal district court. 

 A civil action must be filed no later than 30 days from receipt of the hearing decision. 

 The findings and decisions of a hearing officer will be made public. 

 The district pays the costs of a hearing, with the exception of attorney’s fees, which are the 
individual parties’ responsibility. In some cases, a court may award part or all of the 
attorney’s fees to you (if you are the prevailing or winning party) or to the district (if the 
district is the prevailing party and your claims are frivolous or filed for improper purposes). 
Hearing officers are not authorized to award attorney’s fees. 

 Except for disputes over disciplinary placements and manifestation determinations, the child 
remains in his or her current placement during due process proceedings until a final decision 
is reached, unless you and the district agree otherwise or the hearing officer directs another 
interim or temporary placement. Except in the case of short-term out-of-school suspension 
(up to 10 days in a school year), the child will continue to receive special education services 
as directed by his or her IEP. 

 At the conclusion of the hearing, either party has the right to bring a civil action in a court of 
law in regards to the due process hearing issues. The laws governing jurisdiction and 
procedures will apply to any action brought before the court. If the parent prevails in the 
court’s decision, the court may, at the court's discretion, award reasonable attorney’s fees. 
This means that if the parents decide to take the matter to court, they must pay for the 
attorney’s services, and they may or may not get full or part reimbursement of these 
expenses if they win the case. 

http://www.ped.state.nm.us/seo/dl10/Procedural_Safeguards.pdf


NM State Due Process Procedure                                                           
 

Written due process hearing request received/reviewed by OGC 
 
 

• Case opened on database; Case files created 
• OGC notifies ADR Coordinator to determine potential mediator or IEP Facilitator  
              
                      

 
 

Official appointment letter written and sent to relevant parties 
 and Hearing Officer  (within 2 business days) (OGC) 
• Assigns Hearing Officer 
• Informs parties of resolution session requirements and other ADR options 
• Includes ADR facts sheets (3) and ADR request form 
• Parties and hearing officer notified re: notification and timing requirements  
      if parties want mediation or a FIEP 
• Notifies parties that case is in the hands of the Hearing Officer from here forward 
 

 
 
 
Parties notify Hearing Officer of Status 
If no ADR resolution, then hearing proceeds 
 

 
Final written decision with findings and order issued 
 to parties and OGC by day 45 or by extended deadline date  
 
 
 
 
 
 
 
 
November 2011 
 

District must offer Resolution Session meeting 
(District Director likely facilitates) 

                          To be completed in 15 days 
 

Option 1 
Parties do not agree on 
any ADR option → Parties 
notify Hearing Officer and 
45 day timeline begins. 

Option 2 
Parties agree on 
Resolution 
Session; District 
Notifies Hearing 
Officer & 
resolution 
session 
proceeds. 
 
 
 

Option 3 
Parties agree on FIEP meeting to be 
completed in 14 days 
• District /Parent forward FIEP ADR 

Requests to ADR Coordinator 
 
ADR Coordinator 
• Assigns Facilitator immediately  
• Logs case in notebook  
• Confirms assignment to parties and 

Hearing Officer in writing in 1–2 days.  
• Provides assignment details and ADR 

Requests to Facilitator in 1-2 days 
• Confirms FIEP took place 
• Reviews and okays invoice   
      submitted to REC 
• Ensures FIEP meeting evaluations are 

returned to SEB 
 
Note:  Mediations and FIEPs shall be 
completed not later than 14 days after the 
assignment of the Facilitator or Mediator by 
the SEB, unless the hearing officer grants 
an extension. 

End of 30 days  

Option 4 
Parties 
request 
Mediation* 

 

 

* See Mediation 
procedures 
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New Mexico Public Education Department 
Request for Special Education Due Process Hearing and Required Notice Model Form 

(Use of this form is optional) 
 

You may use this form to satisfy this notice requirement, but any written request that complies 
with 20 USC § 1415(b)(7) and 6.31.2.13(I)(5) New Mexico Administrative Code (NMAC) may 
be substituted for this form. 
 

 
Date: ________________ 
 
 
Student’s Full Name  
 
 
Date of Birth (optional):  

Parent, Guardian, or Surrogate Parent Full 
Name: 
 
 

Student’s Address or contact Information if 
the Student is Homeless: 
 
 
 

Parent, Guardian, or Surrogate Parent 
Address: 
 
 
 
Parent, Guardian, or Surrogate Parent 
Telephone Number(s) (optional): 
 
 

District Student Attends (optional): 
 
 
 
 
 

District Mailing Address (optional): 

  
 

http://www.sde.state.nm.us/


Request for Due Process Hearing 
Page 2 of 5 
School Student Attends: 
 
 
 

District/School Representative or Contact 
(optional): (if known) 
 
 
 

 
 
Issues to be Resolved:  (check all that apply) 
 
_____ The Identification of the student as a student with a disability needing special education or  
           related services under the IDEA. 
 
 
_____ The Evaluation to determine whether the student has a disability under the IDEA, and/or  
           the nature and extent of the special education and related services the student needs. 
 
 
_____ The Educational Placement of the student in special education or related services under  
           IDEA. 
 
 
_____ The provision of a Free Appropriate Public Education to the student under IDEA. 
 
 
 
 
Describe the Nature of the Problem(s) of the Child Related to the Proposed or Refused 
Initiation or Change and the Facts Relating to the Problem(s): Include relevant dates, 
specific events, and/or persons involved. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Request for Due Process Hearing 
Page 3 of 5 
 
 
Description of the Proposed Resolution: Describe the complete remedy and resolution of the 
problem you want the hearing officer to order (to the extent known to you at this time). 
 
 
 
 
 
 
 
 
 
 
 
 
 
Contact Information for Authorized Representative (optional): 
 
Name: ____________________________________ 
 
 
Mailing: 
______________________________________________________________________________ 
 
______________________________________________________________________________ 
 
Phone Numbers:   Home ___________________      Work ____________________ 
 
                              Cell ____________________       FAX _____________________ 
 
Capacity of Authorized representative: (check one)       
 
_____ Attorney for Petitioner         Bar Number: _____________       State: ______________ 
 
_____ Next Friend of Petitioner (Parent, Guardian, or Surrogate Parent) 
 
_____ Self (Student with a Disability 18 years or older) 
 
 
 
 
 
 
 
 
 
 

Note: In New Mexico, a non-attorney may help you complete the form and file 
for due process; however, they cannot represent you at the hearing. 
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I declare that the foregoing is true and correct to the best of my knowledge after reasonably and 
diligent inquiry. 
 
_____________________________________________     ____________________________ 
            Authorized Representative(s) Signature       Date 
 
Mail or FAX copies to: 
 
New Mexico Public Education Department 
Special Education Bureau 
120 South Federal Place, Room 206 
Santa Fe, New Mexico  87501 
FAX: (505) 954-0001 
 
And 
 
School District or Charter School 
 
 

STATEMENT AUTHORIZING REPRESENTATION  
SPECIAL EDUCATION DUE PROCESS REQUEST 

 
 

TO: New Mexico Public Education Department 
 Special Education Bureau 
 Attn:  Deborah Dominguez-Clark, Director 
 120 South Federal Place, Room 206 
 Santa Fe, NM  87501 
 Ph.: (505) 827-1457 
 FAX: (505) 954-0001 
 
 
I herby authorize ____________________________________________ to represent me in  
    (Authorized Representative(s)) 
 
 
filing an IDEA due process complaint against ______________________________________ 
                         (School District) 
 
 
on behalf of _______________________________________________. 
     (Child) 
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Signature: ___________________________________________ Date: ________________ 
     (Parent, Guardian, or Surrogate Parent) 
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To discourage unnecessary and costly litigation, the federal Individuals with Disabilities Education 
Act (IDEA) requires States to establish and implement procedures for parents and school districts 
to resolve special education disputes through a process known as mediation. In New Mexico, this 
service is administered by the Special Education Bureau (SEB) of the New Mexico Public 
Education Department (NMPED) 
 
What is Mediation? 
Mediation is defined as a meeting that utilizes an independent, State-approved, State-funded, 
trained mediator to assist parties to bring about a peaceful settlement to disputed matters related 
to a student's Individualized Education Program (IEP) or other educational, non-IEP-related issues. 
A mediator does not make decisions or take sides, but assists the parties in reaching their own 
mutually-agreeable solution. Mediation can be requested at any time if both parties agree. 
Discussions that occur during mediation sessions must be confidential and may not be used as 
evidence in any future due process hearing or civil proceeding (lawsuit). 
 
What are the Requirements? 

1. Mediation is voluntary for both parties. 
2. Mediation may not be used to delay or deny a parent’s right to a due process hearing or to 

deny other rights guaranteed under the IDEA. 
3. Mediation must be conducted by a qualified and impartial mediator trained in effective 

techniques. 
 
What Happens if We Reach an Agreement During Mediation? 
The mediator or the parties will draft a legally binding written agreement (not an IEP) that describes 
the settlement reached by the parties. The parent and the representative of the school district who 
has authority to legally bind the school district will be asked to sign the agreement. The agreement 
is not enforced by the mediator. The parties need to follow the terms of a mediated agreement. If 
necessary such an agreement may be reviewed and enforced in State or U.S. district court. 
 
How is Mediation Different from an IEP Meeting? 
Mediation sessions are not IEP meetings and it is not likely the student’s full IEP team will be at a 
mediation session. Therefore, if the school district and the parents reach a written agreement 
through mediation on any IEP-related matters, it will then be necessary to convene an IEP meeting 
to revise the student’s IEP or develop an IEP Addendum to inform the student’s service providers 
of their responsibilities under the mediated agreement. 

Special Education 
Mediation 

Fact Sheet 
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A Mediation Session and an IEP Meeting? Is there Another Option? 
Yes. The parties can request another dispute resolution option known as a Facilitated 
Individualized Education Program (FIEP) meeting. A FIEP meeting utilizes a professional 
mediator who is trained to facilitate this particular type of IEP meeting. The role of an IEP Facilitator 
is to ensure that the IEP Team assist the group with the process of the IEP meeting rather than the 
content of the IEP. The agenda for a FIEP meeting is the IEP process, and the student and his or 
her educational needs. The resulting written agreement is the student’s IEP which is prepared by 
the school district. Unlike mediation, a FIEP meeting does not require a separate meeting to 
formalize the agreements that are reached. (See the Facilitated IEP Meeting Fact Sheet.) 
 
How Do I Know Which Option to Choose? 
It is the parties’ choice, but here are some general guidelines: 
• If the concern is about communication or relationship issues between the parent and one or 

more school staff or IEP team members, then the parties may wish to request mediation. 
• If the concern is about IEP-related matters, then the parties may agree that requesting a FIEP 

meeting would be the best option. 
• If the concern involves both communication/relationship issues and IEP-related matters, then it 

might be beneficial for the parties to request a FIEP meeting and then explore with the IEP 
Facilitator, who is also a trained mediator, the possibility of conducting a mediation session 
prior to the FIEP meeting. In that way, once the parties come to the IEP table, the focus of the 
meeting remains on the student and his or her educational needs. 

 
How to Request Mediation 
If both the school district and the parents agree that they need assistance with working out their 
differences with the help of a third party through mediation, then they should contact the NMPED’s 
Special Education Bureau and ask to speak to the ADR Coordinator to obtain the Request for 
Mediation form or the form can be accessed at http://ped.state.nm.us/SEB/index.html. 
 
What Next? 
• Once the written request for mediation has been received, the State will assign and provide a 

Mediator on a rotational basis from the list of approved Special Education Mediators. 
• The assigned Mediator may not have a personal or professional conflict(s) of interest with 

either party. 
• If the parties decline to accept the State-assigned, State-funded Mediator and still wish to 

pursue this dispute resolution option, the ADR Coordinator will appoint another mediator. 
• The Mediator will then contact the parties and schedule the mediation session to be held in a 

timely manner and in a location that is convenient for both parties. 
• The Mediator will also speak by telephone with both parties prior to the mediation session to 

clarify the issues, gather necessary information, and explain the mediation process. 
• The Mediator will work with the parties to determine who will be present during the mediation. 

Limiting the number of participants generally to a maximum of three individuals from the family 
and three from school district usually works best. 

• You can bring an attorney to the mediation. The district can bring an attorney even if you are 
not represented by one. 

 
****** 

If you have questions about mediation, please feel free to contact the Special Education Bureau at 
(505) 827-1457. 

http://ped.state.nm.us/SEB/index.html
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ALTERNATIVE DISPUTE RESOLUTION REQUEST 
 
 
I/We, the undersigned, request that the New Mexico Public Education Department’s (NMPED’s) Special 

Education Bureau (SEB) appoint a state-funded special education mediator/facilitator to convene a special 

education mediation session/facilitated IEP meeting regarding the following unresolved issues or due 

process hearing issues for ______________________________, a student at the 

_____________________________school or Charter School enrolled in the 

____________________________________________school district:  
 
Please state the issue(s) in specific terms. 
_________________________________________________________________________________ 

_________________________________________________________________________________ 

_________________________________________________________________________________ 

_________________________________________________________________________________ 

Please state your proposed solution. 
_________________________________________________________________________________ 

_________________________________________________________________________________ 

_________________________________________________________________________________ 

_________________________________________________________________________________ 

_________________________________________________________________________________ 

We understand that: 
 

• The state will assign the mediator/facilitator on a rotation basis from its approved list. 
 

http://www.sde.state.nm.us/
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• We have received and read the state’s Complaint Assistance IEP Meeting/Facilitated IEP 
Meeting/Mediation/Due Process Hearing Resolution Session Fact Sheets which explains these 
processes. 

• Mediation is a voluntary and confidential process. 
• Mediation sessions are not IEP meetings and it is possible that the student’s full IEP team will 

not be at a mediation session. Therefore, if we reach a written agreement through 
mediation/resolution session on any IEP-related matters, it will then be necessary to 
subsequently convene an IEP meeting to revise the student’s IEP or develop an IEP amendment 
to inform the student’s service providers of their responsibilities under the mediated agreement. 
This step is required by the state special education rules. 

 
We agree (The following apply to mediations only): 
  

• Not at any time before, during, or after the mediation session to call the mediator or anyone 
associated with the mediator as a witness in a judicial, administrative, or arbitration proceeding 
concerning the student. 

 

• Not to subpoena, ask for document production or the like in connection with this mediation 
session meeting for this student from the mediator. 

 
We are requesting (select one): 
 
Mediation ______   Facilitated IEP (FIEP)   _______    Third Party Assisted Intervention ______ 
 

 
Print name of Requesting Party:___________________________________________ 
 
Signature(s) of Party or Representative: ____________________________________ 
 
Date Signed : _________________________________________________________ 

Address: _____________________________________________________________ 

Daytime Telephone Number: _____________________________________________ 

Fax: _________________________ Email:__________________________________ 
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New Mexico is one of a few States that offers a Facilitated Individualized Education Program 
(FIEP), at state expense, to parents and school districts in order to resolve a dispute. 
 
About the Facilitated IEP Process 
The role of an IEP Facilitator is to ensure that the IEP Team does their best thinking, interacts 
respectfully, the perspectives of all participants are heard, and the IEP team focuses on future 
action. Thus, an IEP Facilitator serves the whole group rather than an individual, and assists 
the group with the process of the IEP meeting rather than the content of the IEP. The agenda 
for a facilitated IEP meeting is the IEP process, and the focus of the meeting is the student and 
his or her needs.  
 
An IEP Facilitator also has the opportunity to gather issues from, and then exchange issues 
between, the key participants prior to the IEP meeting. This process provides the participants 
some private time to consider possible resolutions and options for discussion before the day of 
the IEP meeting. The IEP Facilitator then supports the group in collaboratively creating 
solutions for the student. As a result, all members equally share responsibility for the IEP 
meeting process and the results. Keep in mind that the IEP Facilitator is not the IEP chair, nor 
is he or she a decision maker. Rather, the IEP Facilitator supports the collaborative process of 
the meeting and assists the parties to reach consensus where possible.  
 

Benefits of a Facilitated IEP Meeting 
This process has many benefits, but here are a few key ones. 
• A facilitated IEP meeting can resolve concerns at the lowest level possible; no State 

involvement or need to go to a formal complaint. 
• Unlike mediation, a FIEP meeting does not require a separate IEP meeting to formalize the 

agreements that are reached. 
• The challenges of communication during an IEP meeting where parties are encountering 

continued difficulty may best be handled by an impartial facilitator not affiliated with the 
school or family—that is, someone who has no past experience with the group members 
and will not have any continued relationship with those members. 

• The facilitator enables the IEP team to build and improve strong relationships among its 
individual members, problem solve as a group, reach true consensus, focus on the 
student’s needs, and experience an efficient and productive meeting where effective 
communication skills are practiced. 

• The presence of an IEP Facilitator eliminates the need to have someone at the table of 
having to play the dual role of participant and facilitator. 

Facilitated IEP Meeting 
Fact Sheet 
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• The tool box of mediation skills that a trained IEP Facilitator brings to the IEP meeting can 
assist not only in preventing the IEP meeting from getting off track with respect to either 
content or process, but also in intervening during the IEP meeting to help get people back 
on track with respect to either content or process. 

• Past experiences between the group members can at times interfere with future 
possibilities of working together in a productive fashion. Having an IEP Facilitator involved 
in the meeting can sometimes change the whole environment and outcome of an IEP 
meeting by helping the family and the school team find effective ways to problem solve and 
interact. 

 

When and When Not to Use a Facilitated IEP 
If you as a school team or as family member find yourself doing any of the following, then it is 
time to consider a Facilitated IEP. 
• Spending more time trying to resolve conflicts than working on activities that promote 

student achievement and success. 
• Sensing that the discussions and/or interactions at IEP meetings are creating an 

acrimonious climate that might lead to a formal complaint 
• Attending multiple IEP meetings for the same student to address persistent issues with little 

or no resolution or a completed quality plan 
 
The facilitated IEP process is designed to work best when the dispute is child or situation 
specific. If you find that you are facing a dispute that raises systemic concerns or a situation 
where the parties do not appear to be solution oriented, then this process is not a viable option. 
 

How to Use the Facilitated IEP Process 
If both the district and the family agree that they need assistance with working out their 
differences with the help of a third party, and the district or charter school agrees to the 
expense of contracting with a mediator as an IEP Facilitator, then contact the NMPED’s 
Special Education Bureau and ask to speak to the ADR Coordinator or the Parent Liaison to 
find out more about a facilitated IEP meeting that will work towards positive interactions, 
improved relationships, and an improved education program for the student. 
 
We also encourage parents and the school district staff to mutually agree on the selection of 
the mediator who will serve as the IEP Facilitator. 
 
However, in a situation where the dispute has resulted in a formal complaint and the parties 
request a Facilitator, the State will provide and assign and pay for the Facilitator on a rotational 
basis from its list of approved Facilitators. 
 

We Agreed to a FIEP Meeting. What Then? 
• The IEP Facilitator will then contact the parties and schedule the FIEP meeting to be held 

in a timely manner and in a location that is convenient for both parties. 
• The IEP Facilitator will also speak by telephone with the parents and the IEP chairperson 

prior to the meeting to clarify the issues, gather necessary information, and explain the 
FIEP process. 

 
********* 

If you have questions about this process, please feel free to contact the Special Education 
Bureau at (505) 827-1457 



United States Department of the Interior 
Bureau of Indian Education 

Albuquerque Service Center 
Division of Performance and Accountability 

1011 Indian School Road NW, Suite 332 
Albuquerque, New Mexico 87104 

fN REPLY REFER TO: 

NOV 0 3 2010 
Memorandum 

To: Education Line Officers 

From: Associate Deputy Director, Division of Performance and Accountability 

Subject: Revised Special Education Dispute Resolution Forms (November 2, 2010) 

This is to rescind the memorandum dated July 26, 2010. 

Under the Individuals with Disabilities Education Act (IDEA) 2004, either a parent or a school 
may file a complaint and request for a due process hearing or mediation. There is also a process 
to make a State complaint that can be filed by an organization or individual. The three forms 
have been revised and are posted on the Bureau of Indian Education (BIE) website 
(http: //www.bie.edu). The three forms are: 

• Request for Mediation; 
• Request for Due Process Hearing; and 
• State Complaint. 

Written notification will be given at a later date on the posting of information in regards to the 
BIE dispute resolution procedures. 

The forms were revised to meet the IDEA 2004 content requirements for filing a complaint. 
However, neither parents nor schools are required to use the form to file a due process or State 
complaint. When filing a complaint, parents and schools may use the form provided by the BIE, 
another form or different document, as long as the form or document meets the IDEA 2004 
content requirements for a due process hearing or State complaint as applicable. 

You are requested to disseminate this information to the schools within your education line 
office and in turn, the school administrator is to be instructed to forward the information to their 
school staff and parents. If you have any questions or are in need of further information, please 
contact Gloria Yepa, Supervisory Education Specialist, at (505) 563-5264 or by e-mail at 
gloria.yepa(a),bie.edu. 

Cc: DPA files 
Associate Deputy Director East 
Associate Deputy Director Navajo 
Associate Deputy Director West 



Bureau of Indian Education 
State Complaint 

THIS FORM IS NOT REQUIRED TO FILE A STATE COMPLAINT 
AS LONG AS THE FORM OR DOCUMENT (i.e. LETTER) USED MEETS IDEA 2004 CONTENT REQUIREMENTS 

*IDEA 2004 Content Requirements (34 CFR §300.153) Revision September 2010 

A parent, an organization or an individual may file a complaint alleging a violation of the Individuals with Disabilities Education 
Act (IDEA) 2004 and corresponding Federal regulations.  The complaint must allege a violation that occurred not more than one 
year prior to the date the complaint is received by the Bureau of Indian Education (BIE). 
Date that serves as the basis of the request for this complaint:      /     /      

    Month  /      Day    /    Year 

 
*COMPLAINANT CONTACT INFORMATION 

Name of person(s) or agency filing State Complaint:         
Address:           
Home/Cell Phone:  (     )      -       Work Phone:  (     )      -       E-Mail Address:        
 

GENERAL INFORMATION 
(Information applicable to a student specific complaint) 

*Name of Student:          Gender:  Female  Male   Date of Birth:       /     /      
 Month  /     Day    /    Year 
*Address of Student:          Age:         Grade:        

(If homeless, may use available contact information) 
Name of Parent/Guardian:        Home Number:  (     )      -      
 
Address of Parent/Guardian:        Work Number:  (     )      -      
 
*Name of School Student attends:        

 
SUMMARY OF COMPLAINT 

*Describe how the school has violated a required rule or law pertaining to IDEA 2004 (attach additional pages as necessary): 
      
 
*Describe the facts on which the complaint is based (attach additional pages as necessary): 
      
 
*Description of the nature of the problem of the student, including facts relating to the problem; required only if a student specific 
complaint (attach additional pages as necessary): 
      
 
*Briefly explain a proposed resolution to the problem if known; required only if a student specific complaint (attach additional 
pages as necessary): 
      
 
*Signature of person(s) or official of agency filing State Complaint Date 
 
Please contact the Bureau of Indian Education, Division of Performance and Accountability, Special Education at (505) 563-5264 
for additional information.  This State Complaint form or if using another document (i.e. letter) that document must be mailed, 
faxed or hand-delivered to the school identified to be in alleged violation of IDEA 2004 requirement(s) and to: 
 

Bureau of Indian Education 
Division of Performance and Accountability 

Attention:  Supervisory Education Specialist – Special Education 
1011 Indian School Rd, Suite 332 

Albuquerque, NM  87104 
Fax: (505) 563-5233 



Bureau of Indian Education 
Request for Due Process Hearing 

 
THIS FORM IS NOT REQUIRED TO REQUEST A DUE PROCESS HEARING 

AS LONG AS THE FORM OR DOCUMENT (i.e. LETTER) USED MEETS IDEA 2004 CONTENT REQUIREMENTS 

*IDEA 2004 content requirements Revision September 2010 

The parent or the school may file a due process complaint on any matter relating to a proposal or a refusal to initiate or 
change the identification, evaluation, educational placement or the provision of a Free Appropriate Public Education 
(FAPE) to a child.  The due process complaint must allege a violation that happened not more than two years before you or 
the school knew or should have known about the alleged action that forms the basis of the due process complaint.  Unless, 
the parent was prevented from filing a due process complaint under one of the allowable exceptions listed in 34 CFR 
§300.511(f). 

 
GENERAL INFORMATION 

 
*Name of Student:          Gender:  Female  Male   Date of Birth:       /     /      
 Month  /     Day    /    Year 
*Address of Student:          Age:          Grade:        

(If homeless, may use available contact information) 
Name of Parent/Guardian:        Home/Cell Number: (     )      -      
 
Address of Parent/Guardian:        Work Number: (     )      -      
 
*Name of School Student attends:        

 
SUMMARY OF COMPLAINT 

*Describe the nature of the complaint.  Include facts relevant to the dispute (attach additional pages as necessary): 
      
 
 
 
*Briefly explain the resolution you are seeking (attach additional pages as necessary): 
      
 
 
 
Signature of Parent/Guardian or Person filing the request Date 
 
 
 
Please contact the Bureau of Indian Education, Division of Performance and Accountability, Special Education at (505) 563-5264 
for additional information.  This Request for Due Process Hearing form or if using another document (i.e. letter) that document 
must be provided to the other party and mailed, faxed or hand-delivered to: 
 

Bureau of Indian Education 
Division of Performance and Accountability 

Attention:  Supervisory Education Specialist – Special Education 
1011 Indian School Rd, Suite 332 

Albuquerque, NM  87104 
Fax: (505) 563-5233 



Bureau of Indian Education 
Request for Mediation 

THE USE OF THIS FORM IS OPTIONAL TO REQUEST MEDIATION 

 Revision September 2010 

GENERAL INFORMATION 
 
Name of Student:          Gender:  Female  Male   Date of Birth:       /     /      
 Month  /     Day    /    Year 
Address of Student:          Age:          Grade:        

(If homeless, may use available contact information) 
Name of Parent/Guardian:        Home/Cell Number: (     )      -      
 
Address of Parent/Guardian:        Work Number: (     )      -      
 
Name of School Student attends:        

 
SUMMARY OF COMPLAINT 

Describe the nature of the complaint.  Include facts relevant to the dispute (attach additional pages as necessary): 
      
 
 
 
 
 
 
 
 
 
 
Briefly explain the resolution you are seeking (attach additional pages as necessary): 
      
 
 
 
 
 
Signature of Parent/Guardian Date 
 
 
Parents have the right to request mediation to resolve the dispute.  Such participation is voluntary.  Please contact the Bureau of 
Indian Education, Division of Performance and Accountability, Special Education at (505) 563-5264 for additional information.  
This Request for Mediation form or if using another document (i.e. letter) that document must be mailed, faxed or hand-
delivered to: 
 

Bureau of Indian Education 
Division of Performance and Accountability 

Attention:  Supervisory Education Specialist – Special Education 
1011 Indian School Rd, Suite 332 

Albuquerque, NM  87104 
Fax: (505) 563-5233 



New Mexico Public Education Department 
(PED): Memoranda, Guidance, and Information 

 
New Mexico Special Education Primer—Glossary 
 
Transfer of Rights Fact Sheet 
 
Prohibition on Mandatory Medication (10/7/2005) 
 
Staff Use of Restraint and Seclusion Techniques with Students (5/24/2017) 
 
Length of School Day and “Instructional Time” (1/2/2003) 
 
Shortened School Days for Students with Disabilities (11/13/2002) 
 
Individualized Healthcare Plans and IEPs (3/19/2015) 
 
IDEA 2004: Requirements Regarding Homeless Children and Youth (1/11/2005) 
 
Home Schooled Children with Disabilities (4/30/2007) 
 
Educational Assistant and Paraprofessional Personnel (10/16/2007) 
 
Service to Out-of-State Students in Residential Treatment Facilities (9/24/2003) 
 
Developmentally Delayed and Related Services (12/27/2010) 
 
Question and Answer Follow Up to Developmentally Delayed and Related Services 
Memo (4/4/2011) (Clarifying and Updating DD and Related Services 12/27/2010) 
 
LEA Responsibilities to Charter Schools under IDEA (2/7/2007) 
 
Behavior Management Services in the School Setting (9/1/2015) 
 
Least Restrictive Environment (LRE) Determinations (Feb. 2003) 

 
 
* New Mexico Public Education Department Guidance can be 
found at: https://webnew.ped.state.nm.us/bureaus/special-
education/laws-rules-guidance/   

https://webnew.ped.state.nm.us/bureaus/special-education/laws-rules-guidance/
https://webnew.ped.state.nm.us/bureaus/special-education/laws-rules-guidance/


NEW MEXICO SPECIAL EDUCATION PRIMER GLOSSARY 

Part 1: Acronyms 

• ADA Americans with Disabilities Act 
• A YP Adequate Yearly Progress 
• ADHD Attention Deficit Hyperactivity Disorder 
• CEC Council for Exceptional Children 
• CSLC Charter Schools Leadership Council 
• CSP Charter Schools Program (of the U.S. Department of Education) 
• EDU. S. Department of Education 
• EMO Educational management organization 
• FAPE Free Appropriate Public Education 
• FERPA Family Educational Rights and Privacy Act 
• FRC Federal Resource Center 
• 504 Section 504 of the Rehabilitation Act of 197 4 
• IDEA Individuals with Disabilities Education Act 
• IEP Individualized Education Program 
• IFSP Individualized Family Service Plan 
• LEA Local Education Agency (school district) 
• LRE Least restrictive environment 
• NACSA National Association of Charter School Authorizers 
• NAEP National Assessment of Education Progress 
• NASDSE National Association of State Directors of Special Education 
• NCLB No Child Left Behind Act - the most recent reauthorization of the Elementary and Secondary 

Education Act (ESEA) 
• NICHCY National Information Center for Children and Youth with Disabilities 
• NMAC New Mexico Administrative Code 
• NMCCC New Mexico Coalition for Charter Schools 
• NMPED New Mexico Public Education Department 
• OCR Office for Civil Rights 
• OSEP Office of Special Education Programs 
• PACER Parent Advocacy Coalition for Educational Rights 

• PED Public Education Department 
• PEC New Mexico Public Education Commission 
• RRC Regional Resource Center 
• SAT Student Assistance Team 
• SEA State Education Agency 

Part 2: Definitions 

ACCOMMODATIONS Changes in the administration of an assessment, such as setting. scheduling, timing, 
presentation format, response mode, or others, including any combination of these, that do not change the construct 
intended to be measured by the assessment or the meaning of the resulting scores. Accommodations are used for 
equity, not advantage, and serve to level the playing field. To be appropriate, assessment accommodations must be 
identified in the student's Individualized Education Program (IEP} or Section 504 plan and used regularly during 
instruction and classroom assessment. 

ACHIEVEMENT TEST 
An instrument designed to efficiently measure the amount of academic knowledge and/or skill a student has acquired 
from instruction. Such tests provide information that can be compared to either a norm group or a measure of 
performance. 
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ADEQUATE YEARLY PROGRESS 
Adequate Yearly Progress (A YP) is the minimum level of improvement that states, school districts and schools must 
achieve each year. It is an individual state's measure of yearly progress toward achieving state academic standards 
required by NCLB. 

AGGREGATION 
The total or combined performance of all students for reporting purposes. 

ALIGNMENT 
The similarity or match between or among content standards, performance standards, curriculum, instruction, and 
assessments in terms of knowledge and skill expectations. 

ALTERNATE ASSESSMENT 
An instrument used in gathering information on the standards-based performance and progress of students whose 
disabilities preclude their valid and reliable participation in general assessments. Alternate assessments measure the 
performance of a relatively small population of students-children with the most significant oognitive disabilities-who 
are unable to participate in the general assessment system, with or without acoommodations as determined by the 
IEP Team. Students participating in alternate assessment must meet specific criteria outlined on the "Alternate 
Assessment Addendum." The IEP team must provide documentation to support the decision to have the student 
participate in the Alternate Assessment. 

ASSESSMENT 
The process of collecting information about individuals, groups, or systems that relies upon a number of instruments, 
one of which may be a test. Therefore, assessment is a more comprehensive term than test. 

ASSISTIVE TECHNOLOGY 
A device or service that is used to increase, maintain, or improve the functional capabilities of a student with a 
disability. (See IDEA Regulations at 34 CFR §§ 300.5 and 300.6). 

ATTENTION DEFICIT HYPERACTIVE DISORDER (ADHD) 
Attention Deficit Hyperactivity Disorder {also called Attention Deficit Disorder or ADD} is a condition with the principal 
characteristics of inattention, hyperactivity, and impulsivity. It becomes apparent in some children in the preschool 
and early school years and can continue into adulthood. These symptoms appear early in a child's life. Because 
many normal children may have these symptoms, but at a low level, or the symptoms may be caused by another 
disorder, it is important that the child receive a thorough examination and appropriate diagnosis by a well-qualified 
professional. A student with ADD or ADHD must meet the criteria outlined for "Other Health Impaired" to be eligible 
for services under IDEA. If the student with ADD or ADHD is not eligible under the IDEA, they may require a 504 plan 
to address their educational needs. 

AUTHORIZER 
The office or organization that accepts applications, approves, exercises oversight and, after the period of approval. 
decides on renewal or revocation of a charter school. Some states use different terms for this role, e.g., sponsor. ill 
New Mexioo, the two chartering authorities who may authorize charter schools are the local school board of the 
school district within which the proposed charter school will be located and the Public Education Commission. 
(Effective July 1, 2007) 

AUTISM 
A developmental disability significantly affecting verbal or nonverbal communication and social interaction, generally 
evident before age three, that adversely affects a child's educational performance. Other characteristics often 
associated with autism are engagement in repetitive activities and stereotyped movements, resistance to 
environmental change or change in daily routines, and unusual responses to sensory experiences. The term does not 
apply if a child's educational performance is adversely affected primarily be<:ause the child has an emotional 
disturbance as defined in 34 CFR § 300.8(c)(4). A child who manifests the characteristics of 'autism' after age three 
could be diagnosed as having autism if the criteria in §300.8(c)(1} are satisfied. 

BIAS (test bias) 
In a statistical context, bias is a systematic error in a test score. In discussing test fairness, bias is created by not 
allowing certain groups into the sample, not designing the test to allow all groups to participate equitably, selecting 
discriminatory material. testing content that has not been taught, etc. Bias usually favors one group of test takers over 
another, resulting in discrimination. 
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CHARTER SCHOOLS 
Charter schools are independent public schools designed and operated by educators, parents, community leaders, 
educational entrepreneurs and others. They are authorized by designated local or state educational organizations, 
who monitor their quality and effectiveness but allow them to operate outside of the traditional system of public 
schools. Most states use the term "charter school," although there are other terms in use for this type of school, such 
as "community school" used in Ohio and "public school academies" in Michigan. New Mexico uses the term "charter 
school." 

CHILD WITH A DISABILITY 
A child with a disability means a child evaluated in accordance with IDEA as having mental retardation, a hearing 
impairment including deafness, a speech or language impairment, a visual impairment including blindness, serious 
emotional disturbance, an orthopedic impairment, autism, traumatic brain injury, an other health impairment, a 
specific learning disability, deaf-blindness. or multiple disabilities. and who, by reason thereof, needs special 
education and related services. (See also STUDENT WITH A DISABILITY} 

CRITERION-REFERENCED TESTS (CRT) 
A test that measures specific skill development as compared to a predefined absolute level of mastery of that skill. 

CURRICULUM-BASED ASSESSMENTS 
Assessments that mirror instructional materials and procedures related to the curriculum resulting in an ongoing 
process of monitoring progress in the curriculum and guiding adjustments in instruction, remediation, 
accommodations, or modifications provided to the student. 

DEAF-BLINDNESS 
A disability characterized by concomitant hearing and visual impairments, the combination of which causes such 
severe communication and other developmental and educational needs that they cannot be accommodated in special 
education programs solely for children with deafness or children with blindness. [34 CFR §300.8(c)(2)]. 

DEAFNESS 
A hearing impairment that is so severe that the child is impaired in processing linguistic information through hearing, 
with or without amplification, that adversely affects a child's educational performance. [34 CFR § 300.8(c)(3)]. 

DEVELOPMENT AL DELAY 
The term child with a disability for children aged 3 through 9 may, at the discretion of the State and LEA and in 
accordance with 34 CFR §300.111(b)_include a child: (1) who is experiencing developmental delays, as defined by 
the State and as measured by appropriate diagnostic instruments and procedures, in one or more of the following 
areas: physical development, cognitive development, communication development, social or emotional development, 
or adaptive development: and (2) who, by reason thereof, needs special education and related services. [34 CFR 
§300.S(b)]. 

DISAGGREGATED 
"Disaggregate" means to separate a whole into its parts. Under NCLB. this term means that test results are sorted 
into groups of students who are economically disadvantaged, from racial and ethnic minority groups, have disabilities, 
or have limited English fluency. 

EMOTIONAL DISTURBANCE 
The term means a condition exhibiting one or more of the following characteristics over a long period of time and to a 
marked degree that affects a child's educational performance: (A) An inability to learn that cannot be explained by 
intellectual, sensory, or health factors. (B) An inability to build or maintain satisfactory interpersonal relationships with 
peers and teachers. (C) Inappropriate types of behavior or feelings under normal circumstances. (D) A general 
pervasive mood of unhappiness or depression. (E) A tendency to develop physical symptoms or fears associated 
with personal or school problems. The term includes schizophrenia. The term does not apply to children who are 
socially maladjusted. unless it is determined that they have an emotional disturbance. [34 CFR §300.8{c)(4)]. 

ERRORS OF MEASUREMENT 
The differences between observed scores and the theoretical true score; the amount of uncertainty in reporting 
scores; the degree of inherent imprecision based on test content, administration, scoring. or examinee conditions 
within the measurement process that produce errors in the interpretation of student achievement. 

EXTENDED STANDARDS 
A content standard that has been expanded while maintaining the essence of that standard, thereby ensuring that all 
students with significant cognitive disabilities have access to, and make progress in. the general curriculum. 
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FREE APPROPRIATE PUBLIC EDUCATION 
Free appropriate public education (FAPE) means special education and related services that are provided at public 
expense, under public supervision and direction, and without charge; meet the standards of the state; include 
preschool, elementary school, or secondary school educaiion and are provided in conformity with an individualized 
education program (IEP). 

HEARING IMPAIRMENT 
An impairment in hearing, whether permanent or fluctuating, that adversely affects a child's educational performance 
but that is not included under the definition of deafness in this section. [34 CFR 300.8(c)(5)]. 

HIGH STAKES TESTING 
A test tor which important consequences are attached to the results for students. teachers, schools, districts, and/or 
states. Consequences may include promotion, graduation, rewards, or sanctions. 

INCLUSION 
Inclusion is a special education approach that stresses educating students with disabilities, regardless of the type of 
severity of that disability, in the regular classrooms of their neighborhood schools. 

INDIVIDUALIZED EDUCATION PROGRAM 
An individualized education program {IEP) is a written statement for a child with a disability that is developed, 
reviewed and revised in a meeting in accordance with IDEA regulations. 

INDIVIDUALS WITH DISABILITIES EDUCATION ACT 
The Individuals with Disabilities Education Act (IDEA) is the major federal law related to special education that 
provides funding to states and sets specific procedural requirements for the identification and education of students 
with disabilities. 

LEAST RESTRICTIVE ENVIRONMENT 
The IDEA requires that, to the maximum extent appropriate, school districts must educate students with disabilities in 
the least restrictive environment (LRE}. i.e .. in the regular classroom with appropriate aids and supports (referred to 
as ·supplementary aids and services") along with their non-disabled peers in the school they would attend if not 
disabled, unless a student's individualized education program {IEP) requires some other arrangement. 

LINKAGE 
The type of connection that is mandated or voluntarily established between a charter school and a traditional LEA. 

LOCAL EDUCATION AGENCY (LEA) 
A local education agency (LEA) is a public institution (oft.en referred to as a school district) that has administrative 
control and direction of one or more public elementary or seoondary schools, and the term includes a public charter 
school that is established as an LEA under state law. 

MATRIX SAMPLING 
A measurement technique organizing a large set of test items into a number of relatively short item subsets, each of 
which then is administered to a subsample of test takers, thereby avoiding the need to administer all items to all 
eKaminees. 

MENTAL RETARDATION 
Significantly sub-average general intellectual functioning, existing concurrently with deficits in adaptive behavior and 
manifested during the developmental period. that adversely affects a child's educational performance. [34 CFR 
§300.8( c}(6). 

MINIMUMn 
The smallest number of students a state has determined can produce statistically reliable results for a group while 
protecting the confidentiality of the student within the group. 

MODIFICATION 
A change to the testing oonditions, procedures, and/or formatting so that measurement of the intended construct is no 
longer val id. 

MULTIPLE DISABILITIES 
Concomitant impairments (such as mental retardation-blindness, mental retardation-orthopedic impairment, etc.). the 
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combination of which causes such severe educational needs that they cannot be acoommodated in special education 
programs solely for one of the impairments. The term does not include deaf-blindness. [34 CFR §300.8(c){7)]. 

NATIONAL ASSESSMENT OF EDUCATION PROGRESS 
The National Assessment of Education Progress (NAEP), conducted since 1969, is the only nationally representative 
and continuing assessment of what American students know and can do in various subject areas. Students with 
disabilities participate according to NAEP criteria. (For a copy of the criteria, see 
http://nces.ed.gov/nationsreportcard/about/criteria.asp}. 

NORM-REFERENCED TESTS (NRT) 
A standardized test designed, validated, and implemented to rank a students' performance by comparing that 
performance to the performance of that student's peers. 

OFFICE OF SPECIAL EDUCATION PROGRAMS 
The Office of Special Education Programs (OSEP) is that section of the U. S. Department of Education that is 
responsible for the implementation of the IDEA. It carries out activities related to state eligibility for IDEA funds and 
monitoring state compliance with IDEA requirements. 

ORTHOPEDIC IMPAIRMENT 
A severe orthopedic impairment that adversely affects a child's educational performance. The term includes 
impairments caused by congenital anomaly (e.g .. clubfoot, absence of some member, etc.), impairments caused by 
disease (e.g., poliomyelitis, bone tuberculosis, etc.), and impairments from other causes (e.g., cerebral palsy, 
amputations, and fractures or burns that cause contractures). [34 CFR §300.8(c){8)]. 

OTHER HEAL TH IMPAIRMENT (OHi) 
Having limited strength, vitality or alertness, including a heightened alertness to environmental stimuli, that results in 
limited alertness with respect to the educational environment, that - (i) Is due to chronic or acute health problems 
such as asthma, attention deficit disorder or attention deficit hyperactivity disorder, diabetes. epilepsy, a heart 
condition, hemophilia, lead poisoning, leukemia, nephritis, rheumatic fever, and sickle cell anemia; and (ii) Adversely 
affects a child's educational performance. [34 CFR 300.8(c)(9)]. Some states include special mention of eligibility 
criteria for children with ADHD under this category. 

OUT-OF-LEVEL TESTING 
Administration of a test at a level above or below a student's present grade level to enable the student to be 
assessed at the level of instruction rather than the level of enrollment. 

PORTFOLIO ASSESSMENT 
An organized collection or documentation of student-generated or student-focused work typically depicting the range 
of individual student skills. 

QUALIFIED PERSONNEL 
Under IDEA, qualified personnel means personnel who have met SEA-approved or SEA-recognized certification, 
licensing, registration, or other comparable requirements that apply to the area in which the individuals are providing 
special education or related services. 

RELATED SERVICES 
Related services means transportation and such developmental, corrective and other supportive services as are 
required to assist a child with a disability to benefit from special education, and includes speech-language pathology 
and audiology services, psychological services, physical and occupational therapy, recreation, including therapeutic 
recreation, early identification and assessment of disabilities in children, counseling services, including rehabilitation 
counseling, orientation and mobility services. and medical services for diagnostic or evaluation purposes. The term 
also includes school health services, social work services in schools and parent counseling and training. 

RELIABILITY 
The consistency of the test instrument: the extent to which it is possible to generalize a specific behavior observed at 
a specific time by a specific person to observations of similar behavior at different times or by different behaviors. 

SPECIAL EDUCATION 
Special education means specially designed instruction, at no cost to the parents, to meet the unique needs of a child 
with a disability, including instruction conducted in the classroom, in the home, in hospitals, in institutions and in other 
settings; related services; travel training; vocational education and instruction in physical education. Special 
education is a service, not a placement. Students receiving special education and related services must be afforded 
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the same educational learning opportunities as all children as appropriate. 

SPECIFIC LEARNING DISABILITY (SLD) 
The term means a disorder in one or more of 1he basic psychological processes involved in understanding or in using 
language, spoken or written, that may manifest itself in an imperfect ability to listen, think, speak, read, write, spell, or 
to do mathematical calculations. including conditions such as perceptual disabilities, brain injury, minimal brain 
dysfunction, dyslexia. and developmental aphasia. The term does not include learning problems that are primarily the 
result of visual, hearing, or motor disabilities, of mental retardation, of emotional disturbance, or of environmental, 
cultural, or economic disadvantage. (34 CFR §300.8{c)(10)]. 

SPEECH OR LANGUAGE IMPAIRMENT 
A communication disorder, such as stuttering, impaired articulation, a language impairment, or a voice impairment. 
that adversely affects a child's educational performance. (34 CFR §300.8(c}11]. 

STANDARDIZED TEST 
An established procedure that assures that a test is administered with the same directions and under the same 
conditions (time limits, etc.) and is scored in the same manner for all students to ensure the comparability of scores. 
Standardization allows reliable and valid comparison to be made among students taking the test. The t'NO major types 
of standardized tests are norm-referenced and criterion-referenced. 

STANDARDS 
There are two types of standards, content and performance. Content standards are statements of the subject-specific 
knowledge and skills that schools are expected to teach students, indicating what students should know and be able 
to do. Performance standards are indices of qualities that specify how adept or competent a student demonstration 
must be and that consist of the following four components: 1. levels that provide descriptive labels or narratives for 
student performance (i.e., advanced, proficient, etc): 2. descriptions of what students at each particular level must 
demonstrate relative to the task; 3. examples of student work at each level illustrating the range of performance within 
each level; and 4. cut scores clearly separating each performance level. In New Mexico, Content Standards with 
Benchmarks and Performance Standards are set forth in NMAC 6.30.2. 

STANDARDS-BASED ASSESSMENTS 
Assessments constructed to measure how well students have mastered specific content standards or skills. 

STATE EDUCATION AGENCY (SEA) 
A state education agency (SEA) is the component of state government that is primarily responsible for the state 
supervision of public elementary and secondary schools. In New Mexico, the SEA is the New Mexico Public 
Education Department. 

STUDENT WITH A DISABILITY 
In the Individuals with Disabilities Education Act, a student with disabilities is defined as "a child evaluated in 
accordance with §§300.304-300.311 as having mental retardation, a hearing impainnent including deafness, a 
speech or language impairment, a visual impairment including blindness, serious emotional disturbance (hereafter 
referred to as emotional disturbance), an orthopedic impairment, autism, traumatic brain injury, an other health 
impairment, a specific learning disability, deaf-blindness, or multiple disabilities, and who, by reason thereof, needs 
special education and related services.• 
Section 504 of the Rehabilitation Act of 1973 defines a "handicapped person" (outdated terminology) as "any person 
who (i) has a physical or mental impairment which substantially limits one or more major life activities, (ii) has a 
record of such an impairment, or (iii} is regarded as having such an impairment." 

TRANSITION SERVICES 

Transition services means a coordinated set of activities, for a student with a disability, that provide positive post 
school outcomes. is focused on academic and functional achievement, and promotes the students movement from 
school to post-school activities, including post-secondary education, vocational education. integrated employment, 
continuing and adult education, adult services, independent living or community participation. Transition planning 
must be based on the unique needs of the student and including the student's strengths, preferences, interest, 
transition assessments, and needs. Transition services include instruction, related services, community experiences, 
the development of post-school adult living objectives and, if appropriate, daily living skills and the provision of a 
functional vocational assessment (34 CFR 300.43). 
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TRAUMATIC BRAIN INJURY 
An acquired injury to the brain caused by an external physical force, resulting in total or partial functional disability or 
psychosocial impairment, or both, that adversely affects a child's educational performance. The term applies to open 
or closed head injuries resulting in impairments in one or more areas, such as cognition; language; memory: 
attention; reasoning; abstract thinking; judgment; problem-solving; sensory, perceptual, and motor abilities; 
psychosocial behavior; physical functions; infonnation processing; and speech. The term does not apply to brain 
injuries that are congenital or degenerative, or to brain injuries induced by birth trauma. [34 CFR §300.8{c)(12)J. 

VALIDITY •.,.1 
The extent to which a test measures what it was designed to measure. Multiple types of validity exist. Common types 
of validity include the following: 

Construct validity. The extent to which the characteristic to be measured relates to test soores measuring 
the behavior in situations in which the construct is thought to be an important variable. 

Content validity. The extent to which the stimulus materials or situations composing the test call for a range 
of responses that represent the entire domain of skills, understandings. or behaviors that the test is intended to 
measure. 

Convergent validity. The extent to which the assessment results positively correlate with the results of other 
measures designed to assess the same or similar constructs. 

Criterion-related validity. The extent to which test scores of a group or subgroup are compared to other 
criterion measures {ratings, classifications, other tests) assigned to the examinees. 

Face validity. Concept based on a judgment concerning how relevant the test items appear to be, it relates 
more to what a test appears to measure than to what the test actually measures. 

VlSUAL IMPAIRMENT INCLUDING BLINDNESS 
An impairment in vision that, even with correction, adversely affects a child's educational performance. The term 
includes both partial sight and blindness. [34 CFR §300.8(c)(13)]. 

Acknowledgements: 
The Primer definitions were compiled by the authors from many sources. Details about the disability categories under 
IDEA are available in the document Disability Categories: State Terminoloqv. Definitions & Eligibility Criteria (2004). 

Some of the assessment terms were quoted with permission from a publication of the Council of Chief State School 
Officers' ASES SCASS Project. 
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TRANSFER OF RIGHTS FACT SHEET 

What does the law say about the transfer of parental rights to their child at age 
18?  According to 6.31.2.13(K) of the New Mexico Administrative Code (NMAC): 

 A person’s age of majority begins on the first instant of his or her 18th birthday  
 and a person who has reached the age of majority is an adult for all purposes 
 not otherwise limited by state law.  A guardianship proceeding under the probate 
 code is the only way an adult in New Mexico can legally be determined to be  
 incompetent and have the right to make his or her own decisions taken away.   
 Public agencies and their Individualized Education Program ( IEP) teams are not 
 empowered to make such determinations under New Mexico law. 

 A child, 14 or older, and his or her parents must be notified of the rights that will  
 transfer to the child at age 18, and this must be documented in the child’s 
 (IEP) annually until the child reaches the age of majority (age 18).  Any 
 discussion for obtaining guardianship must also be documented in the child’s IEP. 

Questions and Answers Regarding the Transfer of Rights 

Who needs to know about the Transfer of Parental Rights?  -  Prior to age 18 years 
of age, both the parents and the child must be notified of the transfer of rights.  In New 
Mexico, the child and the parents need to be notified when the child turns 14 years of 
age. 

What does this mean? -  This means that unless the child is incapable of making his or 
her own educational decisions as determined by a court of law, all rights given to parents 
under the Federal law known as the Individuals with Disabilities Education Act (IDEA) 
will transfer to the child, including a child who is in a correctional institution. This means 
that the parents are no longer in charge for their child’s education, including participating 
in the development of their child’s IEP.  Parents may still be invited to their child’s IEP as 
long as their child makes the decision to have his/her parents involved.   

When does the school have to notify parents? – Each IEP review for a child who is 
14 or older must include a discussion of the rights that will transfer when the child turns 
18, and as appropriate, a discussion of the parent’s plan for obtaining a guardian before 
that time. 

Who are the children who may require a Guardian? – Children who may be severely 
compromised and or “incapacitated” and are unable to make decisions regarding their 

http://www.ped.state.nm.us/seo/index.htm


education, health and medical options, financial planning, where they will live, etc., may 
need to have an appointed guardian. 

What does the Guardianship mean?  - A guardian is usually a family member or 
someone that is appointed by the court.  There are different types of guardianships 
which are determined based on the person’s ability to manage his or her own needs. 
Usually, the courts will want to assign the least restrictive type of guardianship. Be aware 
that parents do not automatically become their adult child’s guardian and IEP 
Teams cannot make determinations regarding guardianship.    

Depending on the individual’s needs, the guardian may assume responsibility for: 

- attending IEPs; 
 - making daily living decisions for the individual; 
- making decisions regarding education, employment, etc. 
- coordinating and monitoring professional and other services needed; and 
- making financial, legal, and medical decisions. 

Where can I get more information on Guardianship? -  Parents may contact the 
following agencies to obtain more information on guardianship: 

New Mexico Developmental Disabilities   NM Public Education Department 

Planning Council – Office of Guardianship        Special Education Bureau   

810 W. San Mateo Street, Suite C         120 S. Federal Place, Rm. 205

Santa Fe, NM  87505-4144   Santa Fe, NM  87501 

Phone 1-888-779-6183 or (505) 476-7332 (505) 827-1457 or (505) 954-0001 (fax) 

Website:  www.nmddpc.com Website:  www.ped.state.nm.us 

New Mexico Division of Vocational Rehabilitation Parents Reaching Out  

435 St. Michael's Drive Building D  1920 B Columbia Dr. SE. 

Santa Fe, NM 87505  Albuquerque, NM 87106 

1-800-224-7005 (Toll free) (505) 954-8500 1-800 524-5176 or (505) 247-0192 

(505) 954-8562 (fax) (505) 247-1345 (fax) 

www.parentsreachingout.org 

The ARC of New Mexico  

3655 Carlisle NE  Education of Parents of Indian Children 

Albuquerque, New Mexico 87110  with Special Needs  

Phone:  505-883-4630 or 1-800-358-6493 P.O. Box 1043  

Bernalillo, NM  87004 

Guardianship HELP Line-Law Access (505) 404-2070 or 404-2083 (fax) 

Phone:  1-800-340-9771 (help line) jeanettet@epicsproject.org 

http://www.nmddpc.com/
http://www.ped.state.nm.us/
http://www.parentsreachingout.org/
mailto:jeanettet@epicsproject.org
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DR. VERONICA C. GARCIA 
SECRETARY OF EDUCATION 

October 7, 2005 

MEMORANDUM 

TO: 

FROM: 

Superintendents 
Special Education Directors 
Cha1ter Schools Administrators 
REC Directors 

Dr. Veronica C. Garcia (Signature on file) 
Secretary of Education 

BILL RICHARDSON 
Governor 

RE: IDEA 2004: 20 U.S.C. 1412(a)(25)(A)-(B) Prohibition on Mandatory Medication 

This memorandum provides information regarding one provision of the newly reauthorized 
Individuals with Disabilities Education hnprovement Act (IDEA) of2004. On August 1, 2005, 
the information was disseminated by the NMPED to Special Education Directors, Charter School 
Directors, Regional Educational Cooperatives, and school principals as part of the non
regulatory guidance on the IDEA 2004. 

IDEA 2004 explicitly states that the State Educational Agency (SEA) shall prohibit state agency 
and Local Educational Agency (LEA) personnel from requiring a child with a disability or 
suspected of having a disability to obtain a prescription for a substance covered by the 
Controlled Substances Act (21 U.S.C. Secs. 801 et seq.) as a condition of attending school, 
receiving an evaluation for special education or related services, or receiving special education 
and related services. 

The NMPED emphasizes its expectation that LEAs already follow the requirements above, and 
also notes the following: 
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1. At no time, and in no way, may LEA personnel state or suggest that a student with 
a disability or a suspected disability must obtain a prescribed medication that is 
covered by the Controlled Substances Act before that student may attend school, 
return to school, receive an evaluation for a suspected disability or receive special 
education and related services. 

2. IDEA 2004 explicitly allows LEA personnel to consult with parents or guardians 
about school-based observations involving a student's academic, functional, and 
behavioral performance in the classroom or school, or regarding the need for an 
evaluation for special education and related services under the agency's child find 
obligations. Observations should be concrete and fact-based, and should not 
include opinions about how a particular medication may or could affect a student. 

3. Nothing in the IDEA 2004 prohibits an LEA from administering medications at 
school to a student with a disability or a suspected disability, upon parental 
consent, provided the medication is maintained and dispensed according to 
applicable federal and state laws, rules, and guidelines for the administration of 
medication of the schools. 

As noted in the N11PED' s above mentioned non-regulatory guidance document, the NMPED 
recommends that LEA administrntors immediately issue a written directive to personnel to 
explain the above requirements. Thank you for your cooperation in this matter. 

WB/DK/le 

cc: Dr. Catherine Cross-Maple, Deputy Secretary 
Dr. Patricia Parkinson, Assistant Secretary 
Ms. Denise Koscielniak, State Special Education Director 
New Mexico Individuals with Disabilities Act (IDEA) State Advisory Panel Members 
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MEMORANDUM 

TO: Superintendents 

STATE OF NEW MEXICO 
PUBLIC EDUCATION DEPARTMENT 

300 DON GASPAR 
SANTA FE, NEW MEXICO 87501·1786 

Telephone (505) 827-5800 
J!W~-ae4.·§Yff·D Q),HI 

Charter School Administrators 

FROM: Denise Koscielniak, Director of Federal Program.i!}t./ 

RE: Staff Use of Restraint and Seclusion Techniques with Students 

Historv/Background 

SUSANA MARTINEZ 
GOVERNOR 

During the 2017 Legislative Session, House Bill 75 was passed by the legislature and signed by Governor 
Martinez. The new Jaw provides parameters on the use of restraint and seclusion techniques with students 
in New Mexico's public schools. A school may permit the use of restraint or seclusion on a student only if 
both of the following two (2) conditions apply: 

I. The student's behavior presents an imminent danger of serious physical harm to the student or 
others (students, staff, visitors, substitute teachers, contractors, etc.); and 

2. Less( er) restrictive intervention(s) appear insufficient to mitigate the imminent danger of serious 
physical haim. 

This memorandum provides only the highlights of the new section of the public school code and you are 
encouraged to read the entire section. This law will go into effect on June 16th, 2017 and the Public 
Education Department will be promulgating rules in the near future. When the Iaw goes into effect, it 
supersedes any previous state policies and guidance memorandums on the use of restraint and seclusion. 

Development of Policies and Procedures 

Each school is required to establish policies and procedures for the use of restraint and seclusion 
techniques and include them in the school-level safe schools plan as required under New Mexico 
Administrative Code (NMAC) 6.12.6.8(0), School Distrlcl Wellness Policy. 

The school-level safe school plan shall: 
• Not include restraint and seclusion techniques that are specific to any individual student; and 
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• Be drafted by a planning team that includes at least one special education expert. 

The restraint and seclusion policies shall consider school district support and strategies for school 
employees to successfully reintegrate a stlldent who bas been restrained or secluded back into the school 
or classroom environment. 

Staff Training 

The restraint and seclusion techniques shall only be used and applied by school employees who are 
trained in the safe and effective use of restraint and seclusion unless an emergency situation does not 
allow sufficient time to summon those trained school employees. 

Types of Restraints and Procedures Required During the Restraint and Seclusion Proce§~ 

The restraint technique applied shall not impede the student's ability to breathe or speak. This includes the 
use of prone restraint in which a student's chest, abdomen or stomach is placed on the floor, wall or 
another surface and force is applied to the student's back, legs, or head. The restraint technique shall not 
be out of proportion to the student's age or physical condition. 

School employees shall maintain continuous visual observation and monitoring of the student while 
restraint or seclusion is in use. The restraint or seclusion technique must end when the student's behavior 
no longer presents an imminent danger of serious physical harm to the student or others. 

Reporting and Documentation 

Schools are required to establish reporting and documentation procedures that must be followed when a 
resttaint or seclusion technique has been used with a student. At a minimum, the procedures shall include 
the following: 

• A school employee shall provide the student's parent or guardian with written or oral notice on the 
same day that the incident occurred, unless circumstances prevent same-day notification; 

• If the school employee does not provide notice on the same day as the incident, notice must be 
provided within twenty four {24) hours of the restraint or seclusion; and 

• A school employee shall provide the student's parent or guardian with written documentation that 
includes information about any persons, locations, or activities that may have triggered the 
behavior, if known. Written documentation must also include specific infonnation about the 
behaviors and its precursors or antecedents, the type of restraint and seclusion used1 and the 
duration of its use. This information must be provided to the student's parent or guardian within a 
reasonable time following the incident of restraint and seclusion. 

AH of these reporting and documentation provisions apply even if non-trained persorutel use restraint and 
seclusion techniques. If law enforcement personnel are summoned in lieu of restraint and seclusion, the 
schools musl comply with the reporting, documentation, and review procedures. 

Review of Procedures After Use of Restraint and Seclusion 

Schools shall review strategies used to address a student's behavior if restraint or seclusion are used with 
individual students two (2) or more times during any thirty-calendar-day period. The review shall include: 

• A review and analysis of the circumstances in which restraint or seclusion techniques were used. 
This should include the antecedents to the dangerous behavior, setting in which the behavior 
occurred, and people involved in the incident. The consequences of the behavior should be 
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reviewed. The purpose of this analysjs is to determine how future incidents of restraint and 
seclusion may be avoided. In addition, a determination can be made if the student requires a 
Functional BehavioraJ Assessment (FBA). For additional technical assistance on FBAs see 
hUti;//ped.state.nm.us/RtI/dJ l 0/ Addressing%20Studept%2QBehayior°'420Guide%20201 O.pdf. 

• A meeting of student's Individualized Education Program (IEP) team, Behavioral Intervention 
Plan (BlP) team, or Student Assistance Team (SAT) within two weeks of each use of restraint or 
seclusion after the second use within a thirty-calendaMiay period to provide recommenda.tions for 
avoiding future incidents requiring the use of restraint and seclusion. 
For IEP technical assistance see 
bttp:Uped.state.nm.uslped£SEBdocuments/technical/IEPo/p20Manual%200ctobe(t4~02011.pdf. 
For SAT technical assistance see 
hnp://ped.state.nm.us/ped/Rtldocs/Rtl%20Manual%20most%20updated%20(2.15).pdf. 

Nothing in the Public School Code or this guidance memorandum precludes school staff from conducting 
reviews of student behaviors or convening the student's SAT. SIP team, or IEP team more frequently, if 
necessary. 

The provisions of this section of the Public School Code do not apply to any school located within a 
county juvenile detention center or a state-operated juvenile facility. For definitions included in HB 75, 
see Section I of the bill. 

If you have any questions about this memorandum or your school-level safe schools plan, please do not 
hesitate to call lhe Coordinated School Health and Wellness Bureau at (505) 827-1821 or visit 
http:/lped.state.nrn.us/sfsb/index.ht.ml. For technical assistance regarding students with disabilities, 
contact the Special Education Bureau at (505) 827-1457 or visit 
http://ped.state.nrn.us/ped/SEB index.html. 

cc: Paul "Hipolito" Aguilar, Deputy Secretary, Finance and Operations 
Matthew Pahl, Director, Policy Division 
Dean Hopper, Director, Coordinated School Health and Wellness Bureau 
Deborah Dominguez-Clark, Director, Special Education Bureau 
Regional Education Cooperative Directors 
Guidance Counselors 
Special Education Directors and Coordinators 
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SANTA FE, NEW MEXICO 87501 -2786 

MICHAEL J. DAVIS 
SUPERJNTENDENf Of PVBUC INSTRUCTION 

MEMORANDUM 

January 3, 2003 

To: 

From: 

Superintendents 
Directors of Special Education 
State IDEA Advisory Panel Members 
Parent and Advocacy Organizations 

Sam Howarth 
State Director of Special Education 

Subject: Length of School Day and "Instructional Time" 

••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

It has come to om attention that further guidance regarding length of school day is 
required. The minimum length of school days in New Mexico is defined in State law and 
the State Board of Education's Standards for Excellence.1 In a memo dated November 
l l, 2002, Superintendent Davis stated that: 

State law and the State Board of Education's Standards for Excellence 
establish the minimum length of school days for students in New 
Mexico's public schools and authorize local districts to exceed (but not go 
below) the mm1mums. Whatever a disb:ict decides, federal 
nondiscrimination laws require that students with disabilities have school 
days of the same length as other students unless a shorter day is 
educationally justified to meet a particular student's special needs, as 
detennined and documented by the individualized educational program 
(IEP) team. 2 

1 See NMSA 1978, Sec. 22-2-8-1 (2000) and Sec. lO(H) of6.30.2 NMAC 
2 Ibid. 

Excellence and EquUy in Education! 
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These established mm1mums are equally relevant for students with and without 
disabilities and it is unacceptable to shorten the school day for any gro11p of students for 
any reason. 

In relatively rare instances, a shortened school day may be appropriate for individual 
students served through special education. Legitimate factors that may indicate the need 
for a shortened school day include the student's stamina, medical needs, and behavioral 
and/or emotional needs. 

Any decision to shorten a student's school day must be made by the student's IEP team 
and be documented in the student's IEP with accompanying physician/psychologist 
recommendations, information from medical records, and/or other evaluation reports that 
were considered by the team in reaching its decision. Additionally, the IEP team must be 
able to clearly articulate in the IEP document that the decision to shorten the school day 
is educationally justifiable and the resulting plan offers the student a free and appropriate 
public education (F APE) - that the full array of speciaJ education services in the student's 
!EP and the opportunity to progress in the general curriculum are provided. (Keep in 
mind that F APE requires a plan of instruction likely to result in educational progress, not 
marginal educational advancement or regression.3

) 

It has come to our attention that in some districts, lunch, passing periods, recess, and/or 
teacher preparation periods are being counted as "instructional time" for some students. 
This practice is clearly outside the bounds of state standards and must stop. While we 
recognize that certain educational goals and objectives for certain students may be 
addressed during these times, this time cannot be used to shorten the student's school 
day. 

Students with disabilities will benefit and learn during lunch, recess, and passing periods 
just as students without disabilities benefit and learn during these times. Some students 
with disabilities may need explicit assistance during these times and this should be 
reflected in the student's TEP. Lunch, recess, and passing periods may provide certain 
students unique opportunities to attain goals and objectives and may be used, as 
appropriately defined through the IEP, to attain educational outcomes. However, just 
because a student is learning during lunch, recess, or passing periods, does not mean that 
there exists an allowable justification for shortening the school day. 

Similarly, students with disabilities cannot be dismissed from school early or made to 
start school late (other than for individual students as outlined above) in order to 
accommodate teacher planning time or for administrative convenience; in short, while we 

3 See Board of Education of the Hendrick Hudson Central School District v. Rowley, 3 EHLR 553.656 
(U.S. Supreme Court, 1982). 
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recognize that instructional planning time is critical and may be required, this time cannot 
be used to shorten a student's school day. 

If you have further questions about length of school day for students with disabilities, 
please call the Special Education Office at 827-6541 and ask to speak to an available 
consultant. 

CC: SEO Consultants 
SEO Memo file 
SOE Legal Counsel 
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MEMORANDUM 

To: School District Superintendents 
Special Education Directors 
Transportation Directors 
State Board of Education Members 
Others Interested 

From: Michael J. Davis 
State Superintendent of Public Instruction 

Date: November 13, 2002 

Subject: Shortened School Days for Students with Disabilities 

Telephone: (SOS) 827-5800 
Fu: (505) 827-6696 

www .sd e.state.nm. us 

The State Department of Education has recently received reports that a number of school districts 
have sho1tened the school day for some students with disabilities solely to accommodate 
transportation schedules or perceived limitations on the district's transportation capabilities. 
Although the extent of this practice is uncertain, it is clearly illegal and must be stopped 
immediately wherever it may be occuning. 

State law and the State Board of Education's Standards for Excellence establish the minimum 
length of school days for students in New Mexico's public schools and authorize local districts to 
exceed (but not go below) the minimums. 1 Whatever a district decides, federal 
nondiscrimination laws require that students with disabilities have school days of the same 
length as other students unless a shorter day is educationally justified to meet a particular 
student's special needs, as detennined and documente~ by the individualized educational 
program (TEP) team.2 Specifically, it is clear that a school district may not shorten the school 
day for students with disabilities solely to accommodate transportation schedules or perceived 
limitations on the district's transportation capabilities.3 

The State Board of Education's regulations require that school district transportation services 
comply with all applicable state and federal statutes and regulations, regardless of whether the 
district provides transportation directly or through contract arrangements.4 School districts and 
transportation contractors must therefore ensure that students with disabilities do not receive less 

"Excellence and Equity in Education" 
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instructional time than other students solely to accommodate transportation schedules or 
perceived limitations on the transportation capabilities of districts or contractors. 

Some students with disabilities may properly have their school days shortened for educational 
reasons related to their individual needs, as determined by their individualized education 
program (IEP) teams.5 Such decisions must be made on an individualized basis, must focus on a 
student's individual needs, and must be justified and recorded in the student's IEP. Depending 
on the structure of different programs, it is also possible that some students whose overall school 
days are shorter than those for other students may actually receive the same amount of 
instructional time within a shorter day.6 In all such cases, a student's individual needs control 
the decision-making process and the IBP must document the extent of any reduction in a 
student's school day and the educational reasons for it. Such individualized decisions should not 
be confused with decisions to shorten the school day for students with disabilities that are based 
on the perceived needs of a districf s transportation system. That type of decision is clearly 
illegal and any district that has permitted such actions up to now should take immediate steps to 
correct the resulting denial of equal opportunity. 

References 

1 See NMSA 1978, Sec. 22-2-8.1 (2000) and Sec. 10(1-1) of 6.30.2 NMAC. 

2 See, for example, Newport-Mesa (CA) Unified Sch. Dist., 23 Individuals with Disabilities Education 
Law Report (IDELR) 251 (Office for Civil Rights (OCR), U.S. Department of Education, 1995), and 
Tustin (CA) Unified Sch. Dist., 23 IDELR 109 (OCR 1995) (shorter school days for students with 
disabilities that were not based on IEP team detenninations of individual needs violated Section 504 of 
the federal Rehabilitation Act and Title IJ of the Americans with Disabilities Act). 

3 See, for example, Granile (UT) Sch. Dist., 19 IDELR 984 (OCR 1993) (l 0-minute shorter school day 
for students with disabilities to accommodate district's transpor6tation schedule violated the Section 504 
regulations at 34 CFR 104.4 and the ADA regulations at 38 CFR Sec. 35.130). This decision was issued 
by OCR's regional office in Denver. which has jurisdiction over New Mexico. At least six other 
decisions by other OCR regional offices have held that it violates federal law to shorten the school day of 
students with disabilities solely to accommodate the requirements or perceived limitations of a district's 
transportation system. There does not appear to be any decision that has held to the contrary. 

4 See Sec. 2 of 6.41.4 NIVIAC, Standards for Providing Transportation for Eligible Students (200 I). 

5 See, for example, Christopher M v. Co1pus Christi lndep. Sch. Dist., 933 F.2d 1285, 17 IDELR 990 
(U.S. Court of Appeals, Fifth Circuit, 1991) (four-hour school day was shown to be appropriate for a 
child with profound mental and physical disabilities), and Turner-Kansas City (KS) Unified Sch. Dist., 24 
IDELR 1J84 (OCR 1996) (reduction in length of school day for fighting was not discriminatory where it 
was part of an agreed-upon behavioral management plan for an individual student). 

6 See Broward County (FL) School District, 36 IDELR 134 (OCR 200 l) (four-hour school day for students in 
regular extended school year (ESY) program included same amount of instructional time as five-hour day for 
students at center-based ESY program, whose additional support needs required another hour a day). 
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MEMORANDUM 

STA TE OF NEW MEXICO 
PUBLIC EDUCATION DEPARTMENT 

300 DON GASPAR 
SANTA FE. NEW MEXICO 87501-2786 

Telephone (505) 827-5800 
www.ped.state.nm.us 

TO: Superintendents and Charter School Directors 

FR: Ashley Garcia, School Medicaid/ Health Services Coordinator fl!J_ 

SUSANA MARTINEZ 
GOVERNOR 

RE: Individualized Healthcare Plans and the Individualized Education Program 

An Individualized Healthcare Plan (IHP) is a document developed by the New Mexico Public 
Education Department (PED) licensed school nurse. For those students requiring nursing 
services, the llfP will outline the type, amount, and degree of care needed by the student. Some 
examples of conditions that may warrant the need for development of an IllP include, but are not 
limited to, asthma, diabetes mellitus, allergies, and seizure disorders. The IHP should be 
developed as soon as possible to address the nursing plan of care for the student whHe in school. 
The school nurse is vital in facilitating this process. 

The lliP will contain a detailed description of nursing services and how these services are to be 
delivered to the student per a physician's written orders. According to_ the New Mexico School 
Health ManuaJ (2014), ••the IlfP also covers other aspects of care such as a student's knowledge 
about lheir condition, self-care abilities and any modifications needed to enhance learning and 
prevent emergencies." The New Mexico School Health Manual may be found at 
http://nmschoolhealtlJmapual.org/shm 05.pdf. The standard nursing care plan components are 
utilized to structure the IHP. These components are outlined below. 

Compone.nts of the IHP 

The necessary components of the JHP include the student health history, assessment, nursing 
diagnosis, goals of care (including student, parent and physician goals), nursing interventions, 
expected outcomes, and evaluation of outcomes. By including these specific components in 
every DiP, the school nurse ensures that the student wilJ receive the correct nursing services and 
is also responding to the delivery of these services appropriately. A student's llIP must be 
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reviewed by the school nurse, parent(s), and when appropriate. the student. The parent(s) must 
review. approve and sign the llfP. It is also important that the IllP be shared, on a need to know 
basis, with pertinent school personnel. A helpful example of an IHP may be located in the New 
Mexico School Heallb Manual at http://nmschoolheallhmanuaLorgfshm 05.pdf. 

The Student's HIP and the Individualized Education Proaram (IEP) 

The IlIP works in conjunction with the Individualized Education Program (IEP). The PED 
strongly recommends lhat, in addition to maintaining a copy of the student's current IllP in the 
nurse's office, a copy of the student's current IHP should also be atlached to the student's current 
IEP. This will help ensure continuity of care as the student moves between schools and/or 
districts. The "Medical/Significant Health Information" section of the PED IEP template 
discusses recommended placement of the IHP. The IBP templates for Preschool, Elementary and 
Secondlll'}' education are available for use on the PED Special Education Bureau website at 
btto://pcd.state.nm.us/SEB/index.html, under the "Forms" tab. 

It is important to acknowledge the student•s need for an IBP in the "Medical/ Significant Health 
Infonnation" section of the student's IEP. The PED template contains a box that may be checked 
to declare whether or not the student requires .. an individualized health plan or school health 
services as a related service." The JHP should describe the necessary nursing services in detail; it 
will guide the day to day delivery of nursing services to the student while in school. The 
information listed in the "MedicaJJSignificant Health Information" section of the student's IEP, 
however, should not contain detailed medication or procedure (i.e. medical order specific) 
infonnation chat may be subject to change. This section of the student's IEP should be utilized 
only to describe the student's medical condition and the overall reason for need of school health 
services. Thus, in retaining medical order specific infonnation in the IllP, the need for 
unnecessary IEP amendments will be avoided. 

School Nursing Serviees and School Health Services In the IEP 

Nursing services and/or school health services may be a necessary part of a student•s IEP. 
Services that are reasonably predictable in nature, such as daily medication administration or 
urinary catheterization, should be listed in the "Schedule of Services, Related Services" section 
of the student's IEP. In order to be documented in this section of the student's IEP, nursing 
services will require: (1) an estimated duration; and (2) a specific frequency. In some instances 
"it would be nppropriate for the IEP to specify, based upon the IEP team's determination of the 
student's unique needs. that particular services are needed only under specific circumstances. 
such as the occurrence of a seizure or of a particular behavior" (64 F.R. 12479. March 12, 1999). 

Services that may only be needed under specific circumstances, such as emergency nursing care, 
should be listed in the "Schedule of Services, Supplementary Aids and Services" section of the 
student's IEP. Emergency nursing services that may be required unexpectedly cannor be listed in 
a daily, weekly or monthly time allocation. When acknowledging emergency nursing services as 
a supplementary service, a description of why they may be necessary should be included in the 
student's IEP. For example, a statement such as "Student is diagnosed with type 1 diabetes and 
may require additional emergency nursing services should sJhe experience severe 
hypo/hyperglycemia" would be acceptable. 



lndividualb:ed Healthcare Plans and the Individualized Education Program 
Murch 19, 2015 
Page.3of3 

Continuity and Consistency in the Delivery of School Nursing Services 

To ensure continuity and consistency in the delivery of nursing services while the student is in 
school, the PED strongly recommends that school nurses be invited to attend all IEP meetings for 
students who have. or may have, medical and health need considerations addressed during the 
IEP meeting. The school nurse should consult with the student's IEP case manager if unsure 
whether to attend the IEP meeting. It is important to recognize that each individual involved in 
the student' s IEP process plays a specific role in the well-being of the student, and roles should 
be adhered to by the appropriate parties attending the student's IEP meeting. For example, IHP's 
and nursing goals should not be determined by anyone other than the school nurse, and 
educationaJ interventions and goals should be detennined by those professionals whose 
background has prepared them to make the educational determinations. As is always the case in 
a student's IBP meeting, the parent(s) and the student should be involved in the discussions and 
decisions regarding the student's educational, nursing and health service needs. 

More infonnation related to Individualized Healthcare Plans may be found by viewing the 
internet Jinks included in the memorandum. Questions may be directed to Ashley Garcia at 
ashley.garcia@state.nm.us. 

cc: Hanna Skandera, Secretary of Education 
Hipolito "Paul .. Aguilar, Deputy Secretary, Finance and Operations 
Denise Koscielniak, Director, Federal Programs Division 
Jacqueline Denton, Interim Director, Special Education Bureau 
Dean Hopper, Director, Coordinated School Health and Wellness Bureau 
Special Education Directors 
REC Directors 
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DR. VERONICA C. GARCIA 
SECRETARY OF EDUCATION 

Januazy 11, 2005 

MEMORANDUM 

TO: 

FROM: 

Superintendents 
Special Education Directors 
Charter School Administrators 
REC Directors 

Dr. Veronica C. Garcia, Ed. D. (Signature on File) 
Secretary of Education 

BILL RICHARDSON 
Govemor 

RE: IDEA 2004: REQUIREMENTS REGARDING HOMELESS CHILDREN AND 
YOUTH 

This memorandum provides information regarding one portion of the newly reauthorized Individuals with 
Disabilities Education Improvement Act (IDEA) of 2004. On August l, 2005, some of this information 
was disseminated by the NMPED to Special Education Directors, Charter School Directors, Regional 
Educational Cooperatives, and school p1incipals as part of the non-regulatozy guidance on the IDEA 
2004. 

The IDEA 2004 includes the following new provisions regarding the provision of relevant services to homeless 
children and youth: 

Defmition of Homeless Children: The term 'homeless children• has the meaning given by the 
McKinney-Vento Homeless Assistance Act (42 U.S.C. §l 1434a{2)), which includes an individual 

• who lacks a fixed, regular, and adequate nighttime residence (within the meaning of 42 U.S.C. 
§11302(a)(l)); or 

• includes: 

o children and youth who are sharing the housing of other persons due to loss of housing, 
economic hardship, or a similar reason; are living in motels, hotels, trailer parks, or camping 
grounds due to the lack of alternative adequate accommodations; are living in emergency or 
transitional shelters; are abandoned in hospitals; or are awaiting foster care placement; 
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MEMORANDUM 

TO: 

FROM: 

RE: 

Superintendents 
Special Education Directors 
Regional Education Cooperative Directors 

Ms. Denise Koscielniak (Signature on File) 
State Director of Special Education 

HOME SCHOOLED CHILDREN WITH DISABILITIES 

BILL RICHARDSON 
Governor 

Under the previous state rules, for purposes of the Individuals with Disabilities Education Act 
(IDEA) Part B funding, the New Mexico Public Education Department (NMPED) treated home 
schooled children the same as parentally placed private school children which meant 34 CFR § § 
300.130-300.144 would then apply, including 34 CFR § 300.134 which would require the local 
educational agency (LEA) to consult with the parents of a home schooled child regarding the 
proportionate share of Part B funds available to serve that child. In addition, pursuant to 
6.31.2.ll(L}(S) NMAC of NMPED's old rules, home schooled children were included in the 
LEA's child count. The LEA was also required to locate, evaluate and determine the eligibility 
of children with disabilities who were schooled at home. 

However, 6.31.2.8(A) NMAC and 6.31.2.ll(L)(5) NMAC have been amended in NMPED's 
special education rule that went into effect on June 29, 2007 for the following reason. In the 
Analysis of Comments and Changes in the IDEA regulations issued August 14, 2006, OSEP 
stated as follows: "Whether home-schooled children with disabilities are considered parentally
placed private school children with disabilities is a matter left to State law. Children with 
disabilities in home schools or home day cares must be treated in the same way as other 
parentally-placed private school children with disabilities for purposes of Part B of the Act only 
if the State recognizes home schools or home day cares as private elementary schools or 
secondary schools." 71 Fed. Reg. 46594 (2006). New Mexico state law defines a "private 
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school" as follows: 11 •private school' means a school, other than a home school, that offers on
site programs of instruction and that is not under the control, supervision or management of a 
local school board." Section 22-1-2(K) NMSA 1978 (Emphasis added). 

Since home schools are not private schools under New Mexico law, 6.31.2.1 l(L)(S) NMAC has 
been amended to read as follows: "Children schooled at home. Each LEA shall locate, evaluate 
and detennine the eligibility of children with disabilities who are schooled at home pursuant to 
Secs. 22-2-2(H) NMSA 1978." This means that the LEA still has child find responsibilities with 
regard to home schooled children but no longer has an obligation to provide home schooled 
children with disabilities a free appropriate public education (F APE). Jn addition, the LEA will 
no longer include home schooled children in their child count for Part B funding purposes. 

NMPED realizes that this change will require an adjustment on the part of LEAs and that service 
plans are already in place for home schooled children for the 2007-2008 school year. As a result, 
LEAs will continue to be allowed to include home schooled children within the geographical 
boundary of the LEA in their child count for the 2007-2008 school year and to treat them as they 
have in past years. However, beginning in the 2008-2009 school year, the LEA will no longer be 
permitted to include home schooled children in their child count for Part B funding purposes and 
will no longer be required to have a service plan in place for home schooled children with 
disabilities. This does not include home bound children who are placed at home by the IEP team 
because of health or other reasons. Those children are still entitled to F APE and will still be 
included in the child count. 

In order to ensure that parents of home schooled children with disabilities understand that if they 
home school their children, they are waiving their child's right to FAPE, before th.e 2008-2009 
school year, LEAs will be required to send a notice to such parents advising them that if they 
take their children out of the public school, they will be waiving their child's right to F APE. The 
notice should also include an invitation to the parents to enroll their child in your public school 
so that F APE can be provided. Should you have questions regarding this memorandum, please 
call the Special Education Bureau at (505) 827 - 1457 for further assistance. 

DK/avg 

cc: Veronica C. Garcia, Ed.D., Secretary of Education 
Cathetine Cross Maple, Ph.D., Deputy Secretary of Learning and Accountability 
Don Moya, Deputy Secretary of Finance and Operations 
Patricia Parldnson, Ecl.D., Assistant Secretary of Instructional Support and Vocational 
Education 
Robe1t Piro, Chieflnfonnation Officer, Information Technology Division 
Don Duran, Ed.D., Assistant Secretary, Charter Schools Division 
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o children and youths who have a primary nighttime residence that is a public or private place 
not designed for or ordinarily used as a regular sleeping accommodation for human beings 
(within the meaning of 42 U.S.C. § l l302(a)(2)(C)); 

o children and youths who are living in cars, parks, public spaces, abandoned buildings, 
substandard housing, bus or train stations, or similar settings; and 

o migratory children (as such term is defined in 20 U.S.C. §6399) who qualify as homeless for the 
purposes of this part because the children are living in circumstances described above. 

State Educational Aeency CSEA) Suoervisorv Responsibility: In carrying out its general supervisory 
responsibilities wider the IDEA with respect to homeless children, the NMPED shall ensure that the 
requirements of the McKinney-Homeless Assistance Act are met, including requirements regarding 
maintenance of special education records, provision of special education evaluations, and provision of 
special education and related services for eligible students who are homeless. 

State Advisory Panel: The State's advisory panel, established under the IDEA for the pWJ>ose of providing 
policy guidance with respect to special education and related services to students with disabilities, must 
include State and local education officials, including officials who carry out activities under subtitle B of 
title VII of the McKinney-Vento Homeless Assistance Act (42 U.S.C. 11431 et seq.). 

Procedural Safeguards: LEAs must establish and maintain procedures for the appointment of a surrogate 
parent in the case of an unaccompanied homeless youth, defined by the McKinney-Vento Homeless 
Assistance Act as "a youth not in the physical custody of a parent or guardian." Such procedures must 
ensure that the surrogate is not an employee of the SEA, the LEA, or any other agency that is involved in 
the education or care of the child. The NMPED is required to make reasonable efforts to ensure that a 
surrogate is assigned not more than 30 days after there is a determination by the agency that the child needs 
a surrogate. 

In addition, in accordance with the IDEA 2004, the NMPED has established procedures that require a 
petitioner who files a due process hearing request to include, in the case of a homeless child or youth, 
available contact information for the child and the name of the school the child is attending. 

VCG.js 

cc: Dr. Catherine Cross-Maple, Deputy Secretary Leaming and Accountability 
Dr. Patricia Parkinson, Assistant Secretary 
New Mexico IDEA State Advisory Panel 
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TO: 
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Special Education Directors 
Regional Education Cooperatives 
Charter Schools Directors 

Denise Koscielniak (Signature on File) 
State Director of Special Education 

BILL RICHARDSON 
Governor 

RE: EDUCATIONAL ASSISTANT AND PARAPROFESSIONAL PERSONNEL 

The following guidance is being provided to you in accordance with the reauthorization of the 
Individuals with Disabilities Education Act (IDEA) regarding Educational Assistants and 
Paraprofessional Personnel. 

The requirements for Educational Assistants and Paraprofessional Personnel are located in 20 
U.S.C. § 1412(a)(l4)(B)(iii) and 34 CFR 300.156(b)(2)(iii) and state the following: 

"Allow paraprqfessionals and assistants who are appropriately 
trained and supervised, in accordance with State law, 
regulation, or written policy, in meeting the requirements of this 
part to be used to assist in the provision of special education and 
related services under this part to children with disabilities. " 

The commentary to the regulations further clarifies the role of paraprofessionals and assistants as 
follows: 

''Section 300. l 56(b)(2)(iii), consistent with section 612(a)(l 4)(B)(iii) 
qf the Act, does specifically allow paraprofessionals and 

assistants who are appropriately trained and supervised, in accordance 
with State law, regulation, or written policy, to assist in 

providing special education and related services to children with 
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disabilities under the Act. However, this provision should not 
be construed to permit or encourage the use of paraprofessionals 
as a replacement.for teachers or related services providers 
who meet State qualification standards. To the contrary, using 
paraprofessionals and assistants as teachers or related serVices 
providers would be inconsistent with the State's duty to ensure 
that personnel necessary to carry out the purposes of Part B 
qfthe Act are appropriately and adequately prepared and trained. 
Paraprofessionals in public schools are not directly responsible 
for the provision of special education and related services 
to children with disabilities; rather, these aides provide special 
education and related services to children with disabilities only 
under the supervision of special education and related services 
personnel. " 71 Fed. Reg. 46612 (2006). 

Paraprofessionals and educational assistants caIUlot be used as a replacement for the special 
education teacher or related services personnel, but can be used to assist the teacher or related 
service personnel under the teacher's or related se1vices personnel's supervision. To provide 
special education and related services with only educational assistants would be inconsistent with 
the IDEA. 

DK/agile 

cc: Catherine Cross Maple, Ph.D., Deputy Secretary, Learning and Accountability 
Patricia Parkinson, Ed.D., Assistant Secretary, Instructional Suppo1t and Vocational 
Education 
MaryRose C'de Baca, Ed.D., Assistant Secretary, Educator Quality Division 
Albert Gonzales, Assistant General Counsel, Special Education Bureau 
District Superintendents 
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MEMORANDUM 

To: Debi Hines 
Special Education Director, Albuquerque Public Schools 

From: Sam Howarth 
State Director of Special Education 

Date: September 24, 2003 

Re: Service to Out-of-State Students in Residential Treatment Facilities 

Telephone: (505) 827-5800 
www.sde.state.nm.us 

You have asked that tm SDE issue guidance on the responsibility of APS to provide F APE to 
out-of:. state students with disabilities who are placed by their parents in treatment facilities 
within your district's boundaries. Limitations of time and space do not pennit a full analysis of 
this complex question under state and federal law. However, we discuss below the key laws 
that the SDE regards as controlling. 

As you know> the Individuals with Disabilities Education Act requires each state to ensure that 
F APE is available to all children with disabilities who reside within that state. In recurring 
discussions with the SDE in recent years> APS has argued that (1) an unemancipated minor's 
legal residence is where the parent or legal guardian lives; (2) the IDEA requires a student's 
home state to ensure that F APE is available, even when the student is placed out of state; and (3) 
therefore, the home state retains the legal and financial responsibility for ensuring that its 
students with disabilities have F APE available in other states. 

Those arguments may be con-ect statements of pure federal IDEA law. However, as we have 
pointed out repeatedly in recent years to APS's attorneys and your predecessors, they do not 
consider the further requirements of New Mexico law. 

NMSA 1978, Section 22-12-4, provides that 

All school age persons in the state shall have a right to a free public education as follows: 

"Excellence and Equity in Education " 
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A. except for school age persons who are detained or enrolled in state institutions ... , any 
school age person shall have a right to attend public school within the school district in 
which he resides or is present[.] 

This statute makes it clear that there are two possible ways -- residence or presence -- fora 
student to be entitled to attend public school within a given district. In most cases the two 
coincide, but the statute says plainly that physical presence alone is enough. 

The principles of statutory interpretation require that statutes touching on the same subject must 
be read together and harmonized if possible. In that regard, at least three other statutes must be 
considered: 

NMSA 1978, Section 22-1-4(A), provides as follows: 

Except as provided by Section 24-5-2 NMSA 1978 [regatding student inununizations], a 
free public school education shall be available to any school-age person who is a resident 
of this state and has not received a high school diploma or its equivalent. 

NMSA 1978, Section 22-12-S(C), provides as follows: 

Local school boards may charge a tuition fee for the right to attend public school within 
the school district only to those schoo~age persons who do not live within the state. The 
tuition fee shall not exceed the amowit generated by the public school fund for a school
age person similarly situated within the school disnict for the current school year. 

NMSA 1978, Section 22-13-5, provides as follows: 

School districts shall provide special education and related services appropriate to meet 
the needs of all children requiring special education and related services. 

Sections 22-1-4 and 22·12-5 distinguish between New Mexico residents and nonresidents and place 
nomesidents on a different legal footing. Section 22-13-5 does not. This office, on the' advice of 
SDE legal counsel, has consistently interpreted Section 22-l2-4(A) as the key statute on APS's 
questions because it is specific on the district's obligation to serve students based on presence 
alone. However, Sections 22-1-4(A) and 22-12-S(C) express a clear legislative intent to limit out
of-state residents' access to free educational services in New Mexico. The SDE Special Education 
Office recognizes that greater statutory clarity would be helpful and renews its offer to work with 
APS and appropriate other entities to seek a consensus on workable approaches and possible 
language. For now, the statutes limiting out-of-state residents' access to free educational services 
must be factored into any reasonable interpretation. 

As a final consideration, we note that the SDE, with the Legislature's knowledge and tacit 
approval, has long inte.rpreted the "or is present" language of Section 22-12-4(A) as authorizing 
New Mexico school districts to educate all students in their districts who need services without 
regard to their residence, and to receive state funding for doing so. Section 22-12-S(C) says that 
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school districts may charge out-of-state residents tuition, not that they must. The SDE for at 
least 20 years has allowed students who are attending district programs and meet the other 
requirements for state and federal funding to be counted for state equalization funding and federal 
flowthrough funds regardless of their residence. Even so, Section 22-12-5(C) does appear to 
grant school districts the option of demanding an equivalent amount of funding as tuition from the 
parents or the home sta~e as a condition of agreeing to provide services. The SDE does not believe 
that cun-ent statutes grant it the authority to dictate which funding approach a district must use. 

Thus, unless and until the matter is clarified legislatively or judicially, the SDE believes the 
following guidanc~ ~tflkes a reasonable balance among the applicable statutory requirements: 

' . ·' 
• APS must attempt to serve any otherwise eligible nonresident student who is present in the 

distdct, who is not enrolled in a public or private educational program meeting state 
standards, and whose parent, guardian or custodian requests services. APS may choose either 
of the following funding sources: 

• It may count any student who is enrolled on a count date for state equalization funding, 
or 

• It may demand equivalent funding (in proportion to the length of each student's stay in 
APS) from a public agency or the parents in the student's home state. APS may 
negotiate with public agencies in the student's home state for additional funding, but it 
may not condition the provision of services on the receipt of funding over and above 
what Section 22-12-5(C) allows. 

• As a condition of agreeing to provide special education services for out-of-state students, APS 
may require local residential facilities, out-of.state public agencies and parents to sign 
appropriate agreements that specify the extent of the respective parties' obligations with regard 
to an out-of...state student's educational needs. However, in no case may such agreements 
absolve APS of its obligation to ensure that each student it accepts will receive services in 
compliance with the IDEA while the student is present in the district. 

• APS will convene and chair an IEP team for each out-of-state special education student it 
accepts and will have the ultimate responsibility for deciding what constitutes an appropriate 
offer of F APE for each student. Available IEPs, diagnostic information and the current 
circumstances of the residential placement for each student will be reviewed in designing an 
appropriate program in the least restrictive environment that is feasible for each student. The 
appropriateness of IEP team decisions will be subject to review through normal due process 
and appeal procedures. 

We recognize that this guidance does not completely resolve APS's concerns about its potential 
legal and financial responsibility for serving out-of:.state students. However, we believe this 
guidance provides workable suggestions for addressing those concerns within the context of 
cun-ent state law as best the SDE can reasonably interpret it. Please feel free to call me at 505-
827-6541 for further information or discussion. 
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December 27, 2010 

MEMORANDUM 

TO: Special Education Directors 
Charter School Administrators 
Regional Education Cooperative Directors 

FROM: Denise Koscielnia~ . . · 
Special Education Director, Special Education Bureau 

RE: CLARlFlCA TJON ON SPECIAL EDUCATION IN NEW MEXICO: 
DEvEWPMENTALLY DELAYED AND RELATED SERVICES 

This memorandum has ·been issued to provide clarification on special education in New Mexico, specifically in 
regards to Developmentally Delayed classification and related services. In accordance with 34 CFR § 300.8, there 
are thirteen disabilities a child can be determined to have: Autism, Deaf-blindness, beafuess, Emotional 
distllrbance, Hearing ·ahpairinent, Mental retardation (Intellectual . disability), Multiple disabifities, Orthopedic 
impairment, Other health impairment, Specific leartiing disability, Speech or language impairment, Traumatic brain 
injury, and/or Visual impainnent (including blindness). The Individuals with Ojsabilities Education Act (]DEA) 
defines special educatioii, under 34 CFR §300.39 (a)(2)(i): 

(2) Special education includes each of the following, if the services otherwise meet the requirements of 
paragraph (a)(l) of this section -
(i) Speech-language pathology services, or any other related service, if the service is considered special 
education rather than a related service under State standards; 

ln New Mexico, as defined under State standards, "Special education" means specially designed instruction, at no 
cost to the parents; to meet the unique needs of a . child with a disability, including instruction conducted i:n the 
classroom, in the home, in hospitals and institutions, arid in other settings; and instruction in physical education. 

(a) As auihorued by 34 CFR §300.8(a)(2Xii) and 300.39 (a)(2)(i), "special education" in·New Mexico 
may include speech-language pathology services. . 

(b) Sp~h-lartguage pathology services must meet the following standards to be considered special 
edocation:: 

(i) The service · is provided to a chi1d who has received appropriate tier I universal screening 
ufider Subsection D of 6.29. l .9 NMAC as it may be amended from time .to time, before being 
properly evaluated under 34 CFR §300.301-300.306 and Subsection D of 6.31.2.10 NMAC; 

(ii) the IEP team that makes the eligi.bilify detennination finds that the child bas a co.mmunication 
disorder, such as stuttering, impaired articulation, a language impainnent, or a vofoe · 
unpainnent, that adversely affects a child's educational perfornia:nce; and 

Jesse
Rectangle
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(iii) the speech language pathology service consists of specially designed instruction that is 
provided to enable the child to have access to the general curriculum and meet the educational 
standards of the public agency that apply to all children; and 

(iv) the service is provided at no cost to the parents under a properly developed 1EP that meets the 
requirements of Subsection B of6.3 l.2.ll NMAC. 

(c) If all o{ the above standards are met, the service will be considered as special education rather 
than a related service. [631.2.7 (BX18Xa--c) NMACJ 

These students are to be reported in STARS, in accordance with State standard 6.29.1.9 (H) NMAC, Student/staff 
caseloads in gifted and special education. 

( 1) The student/staff caseload shall not exceed 35: I for a specia 1 education teacher and 60: J for a speech
laoguage phh.ologist for special education services or speech-on)~ services, in which propedy licensed 
spooial education teachers or speech-language pathologists travel from class to class or school to 
school, providing services to students with disabilities whose individualized education programs (lEPs) 
require a rnlnimaJ amount of special education. (A minimal amount of special education services shall 
not exceed 10 per cent of the school day/week.) 

(2) The student/staff caseload shall not exceed 24: I for a special education teacher and 35: 1 for a speech· 
language pathologist for special education services or speech-only services wh.ich·properly licensed 
special edu·cation teachers or speech-language pathologists provide to students with disabilities whose 
lEPs require a moderate amount of special education. (A moderate amount of special edncation 
services shall be less than 50 per cent of the school day.} 

The staff assignment code in STARS that is to be used for such students is Code #95, Related Service Provider 
Acting as Caseload Manager or Related Service Teacher. 

The definition ·of "developmentally delayed", as per Subsecti.on 6.31.2.7 (B}(4) NMAC, means a child aged 3 
through 9 or who will tUm 3 at any ti.me during the school year: with documented delays in development which are 
at least two standard deViations below the mean on a standardized test instrument or 30 percent below chronological 
age; and who in professional judgment of the IEP team and one or more qualified evaluators needs special education 
and related services in ·ai least one of the following five areas: communication development, cognitive development, 
physical development, social or emotional development or adaptive development. Use of the developme.nrally 
delayed option by individual local education agencies is subject to the further reqltirements of Paragraph 2 of 
Subsection F of 6.31.2.10 NMAC. Local education agencies must use appropriate diagnostic instruments and 
procedures to ensure that a chlld qualifies 11s a child with developmental delay ·in accordance with the definition i.n 
this paragraph. 

Furthermore, regarding eligibility determinations, Subsection (F)(2) of 6.31.2.10 NMAC states: 
(2) Optional use of developmentally delayed classjfication for chil.dre.n aged 3 through 9 

(a) The developmentally delayed classification may be used at the option of individual local 
education agencies but may only be used for children who do not qualify for special education under any other 
disability category. 

(b) Children who are classified as developra.eatally delayed must be reevaluated during the school 
year in which they tum 9 and will no longer be eligible in this category when they become 10. A student who does 
not qualify under any other avallable category at age l 0 will no longer be eligible for special educatiori and related 
services. 

A specfal rule for eligibility determination; as defined under 34 CFR § 300.306 (b), in which a child must not be 
detennined to be a child:with a disability would be if the determinant factor is: 

(i) Lack of appropriate instruction in reading, including the essential components of reading instruction (as 
defined in section 1208(3) of the ESEA}; · 

(ii) l.ack of appropriate instruction in math; or 
(iii) Limited English proficiency; and 
(2) If the child.does not otherwise meet the eligibi1ity criteria under§ 300.8(a). 



December 27, 2010 
Clarification Memo 
Page 3 of3 

A student witb a disability who only rieeds a related service, as defmed under 34 CFR § 300.34, and not special 
edu.cation as defined abbve, is not eligible under the IDEA, and hence is not eligible to receive related services 
thereunder. As per 34. CFR § 300.8(aX2)(i}&(ii): (i) Subject to paragraph (a}(2)(ii) of this section, if it is 
detemiined, through an :appropriate evaluation uoder §§ 300.304 through 300.311, that a child bas one. of the 
disabilities identified in paragraph (a)(l) ofth:is section, but only needs related set'Vfoe and not special education, the 
child is not a child with a disability under this part. (ii) If, consistent with §300.39 (a)(2), the related service required 
by the ch.ild is considered special education rather tbao a related service under State standards, the child wouJd be 
determined to be a child with a disability under paragraph (a)(l) of this section. · 

If you have any questions regarding the additional documentation, please call the SEB at (505) 827-1457 and ask to 
speak with the staff member assigned to your district. 

muss 

cc: Dr. Sheila Hyde, Deputy Secretary, Learning and Accountability 
Dr. Kristine Meurer, Acting Assistant Secretary, Student Success Division 
District Superintendents 
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MEMORANDUM 

TO: 

FROM: 

RE: 

Special Education Directors 
Chat1er School Administrators 
Regional Education Cooperative Directors 

Denise Koscielniak 
Special Education Director, Special Education Bureau 

QUESTION AND ANSWER FOLLOW UP TO 
DEVELOPMENTALLY DELAYED AND RELATED SERVICES MEMO 

This memorandum has been is.-;ued to provide follow up clarification on special education in New Mexie-0, specifically in 
regards to the memorandum on the Developmentally Delayed (DD) classification and related services dated December 20, 
2010. The information below addresses follow-up questions we have received from local education agencies and regional 
education cooperatives regarding the use of developmentally delayed and related services. 

Q: How is it detennined if a student has a disability under the Individuals with Disabilities Education Act 
(IDEA) or a Developmental Delay under Subsection B(4) of 6.31.2.7 of the New Mexico Administrative 
Code (NMAC)? 

A: The Eligibility Detennination Team (EDI) must detennine that the student is a student with a disability, or in other 
words meets the IDEA or NMAC definition using the procedures set forth in the New Mexico Teclulical Evaluation 
A..sessment Manual (NM TEAM), which is required W1der Department rules and standards. As a result of the disability, 
the!\~ must be an adverse effect on the student's educational pei.fonnance to the degree that the student requires special 
education and related services. Being classified as DD \\~ll not in itself qualify a student for special education since there 
mw.t be a showing that being developmentally delayed adversely affects educational performance. 

Q: Should you be screening students for additional special education and related services who are already 
eligible for special education and related services? 

A: No, you should not be screening all DD students who qualify for special education and related services 
for additional services. However, if a DD student can be classified under any other disability, the student 
can no longer be classified as DD. According to the IDEA 2004 oommentary on page 46640, this would 
require a reevaluation: "An initial evaluation of a child is the first complete assessment of a child to 
detennine if the child has a disability under the Act, and the nature and extent of special education and 
related services required. Once a child has been fully evaluated, a decision has been rendered that a child 
is eligible for services under the Act, and the required services have been detennined, any subsequent 
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evaluation of a child would constitute a reevaluation." The applicable IDEA regulations under 34 CFR §§ 
300.303 - 300.305 must be followed. 

Q: Should you be screening students who are typically developing for disabilities? 

A: No, you should not be screening all students, only students who are suspected of being a child with a 
disability under the IDEA as part of your child find responsibilities under 34 CFR § 300.111. The use of 
developmental delay can only be used if you rule out the disabilities under the IDEA and meet the State's 
criteria under Subsection B(4) of 6.31.2.7 and the NM TEAM. 

Q: Can the student be detennined to be eligible under DD for motor only? 

A: No, services for motor only are considered a related service. If a child only needs a related service and 
not special education, the child is not considered to have a disability, and thus is not eligible to receive 
special education services. 34 CFR. §300.8(a)(2)(i). The developmentally delayed classification may only 
be used as an option for students who do not qualify for special education under any other IDEA disability 
category in accordance with 6.3 l .2.10(F)(2)(a} NMAC. 

Q. If motor is the only area of need, can they qualify and if "yes", do you give them special education 
instruction (academic and functional goals) only in motor? 

A: The answer is NO. The student must meet the criteria for a student with a disability which means that 
the student's condition adversely affects educational performance to the degree that the student needs 
special education and related services. 

Q: Can we write IEPs for fine and/or gross motor only for special education instruction? 

A: No, OTIPT cannot be the only related service. OT and PT do not meet the definition of special education 
under Subsection B(l 8) of 6.31.2.7 NMAC. IEPs require both academic and functional goals. 

Q: Under what circumstances is OT and/or PT added? 

A: If the student has a disability under IDEA, then OT/PT would be a team decision. See 34 CFR 
§§300.303 - 300.306. You must obtain parental consent and provide the parent with prior written notice 
prior to any reevaluation or evaluation. 

Q: How long might the special education teacher work on motor intervention prior to adding OT and/or 
PT? 

A: This is an IEP team decision based on the specific needs of the child. PED cannot decide what time 
frame is appropriate, as each child's IBP is specific to their educational program. OT and/or PT cannot be 
added to the IEP without parental consent, prior written notice, an evaluation, and a detennination by the 
IEP team that the students needs this related service in order to benefit from special education. 

Q: Can an OT or PT be the primary case manager if motor is the only area listed on the IEP? 

A: No, OTs and PTs are not case managers, only special education teachers and Speech Language 
Pathologist (SLPs) (for speech-only) can be case managers. Subsection W of 6.29.1.7 NMAC states 
"Caseload means the total number of students receiving special education and speech-only services as 
special education, for whom a special education teacher or speech language pathologist has responsibility 
for deveJoping and monitoring the student's IEPs. Caseload may also mean the number of students for 
which individual support services staff members are responsible." Also, see Subsection H of 6.29.1.9 
NMAC regarding student/staff caseloads. 
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Q: If a student is identified as DD and the speech pathologist is the case manager, can the student receive 
OT and/or PT? 

A: Students who are identified as Developmentally Delayed have received a full educational evaluation. An 
IEP is developed to address the area(s) of delay. Those students must have a teacher as the case manager. 
However, students who qualify for speech only services in accordance with Subsection B(l8)((b) of 
6.31.2.7 NMAC are assigned case managers (SLPs) in accordance with Subsection H(l)(2) of 6.29.l.9 
NMAC. Students identified as speech only should not be receiving any other related services such as OT 
and PT. If there are additional concerns or delays, an evaluation or reevaluation should be completed after 
parental consent and prior written notice. 

If you have any questions regarding this memorandum, please call (505) 827-1457 and ask to speak with the staff 
member assigned to your district. 

DK/ss 

cc: Dr. Sheila Hyde, Deputy Secretary, Learning and Accountability 
Dr. Kristine Meurer, Acting Assistant Secretary, Student Success Division 
Mr. Michael M. Vallejo, Deputy Director, Special Education Bureau 
Ms. Sandra Schwarz, Education Administrator, Special Education Bureau 
District Superintendents 



STATE OF NEW MEXICO 
PUBLIC EDUCATION DEPARTMENT 

300 DON GASP AR 
SANTA FE~ NEW MEXICO 87501-2786 

Telephone (505) 827-5800 
www .ped.state.nm.us 

DR. VERONICA C. GARCIA 
SECRETARY OF EDUCATION 

BILL RICHARDSON 
Governor 

February 7, 2007 

MEMORANDUM 

TO: 

FROM: 

RE: 

Special Education Directors, REC Directors, and Charter Schools 

Patricia Parkinson, Ed.D., (Signature on file) 
Assistant Secretary, Instructional Support and Vocational Education 

Dr. Don Duran, (Signature on file) 
Assistant Secretary, Charter Schools Bureau 

LOCAL EDUCATION AGENCIES (LEA) RESPONSIBILITIES TO CHARTER 
SCHOOLS UNDER THE INDIVIDUALS WITH DISABILITIES EDUCATION ACT 
(IDEA) 

Recently, several questions were sent to the Charter School Division and Special Education Bureau regarding the 
Local Education Agency (LEA) responsibilities regarding students with Individualized Education Programs (IEPs) 
enrolled in charter schools within the LEA's educational jurisdiction. 

Is the LEA required to make existing behavioral supports that are available to all schools of the LEA also 
available to the charter schools that it has authorized? 

20 U.S.C. § 1413(a)((5)(A) of the Individuals with Disabilities Education Improvement Act of2004 (IDEA) 
provides that the LEA "serves children with disabilities attending those charter schools in the same manner as 
the local educational agency serves children with disabilities in its other schools, including providing 
supplementary and related services on site at the charter school to the same extent to which the local educational 
agency has a policy or practice of providing such seivices on the site to its other public schools." See also 34 
C.F.R. § 300.209(b)(i) and 6.31.2.11(1)(1) NMAC. It is clear from these citations that the LEA must provide 
services to its charter schools on the same basis as it does to other schools within the District. Therefore, if it 
provides behavioral supports to its other schools within the District, it must provide those same behavioral 
supports to the charter school. 

Must a charter school offer a continuum of services to students with IEPs enrolled in the charter school 
and must a representative of the LEA attend the student's IEP meeting? 

Pursuant to 6.31.2.11(1)(2) NMAC, each charter school is responsible for serving children with disabilities in 
the same manner as in other schools within the LEA. Therefore, the charter would have to provide services to 
their special education students in the same manner as those services are provided at schools that are not 
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charters. However, based on the statute and regulations cited in the above paragraph, the LEA would have to 
provide the charter school with the same level of support that is provided in its other schools. 
Does a representative of the LEA have to attend an IEP meeting for a student enrolled in a charter 
school? 

With regarding to the LEA attending an IEP meeting, the IEP team members are listed in 34 C.F.R § 
300.321(a). One of the team members is a representative of the public agency who is qualified to supervise the 
provision of special education services, and is knowledgeable about the general curriculum and the availability 
of resources of the public agency. 34 C.F.R. § 300.321(a)(4). That description does not necessarily describe 
someone from the LEA administration, although it could. In comments to the IDEA regulations, the following 
was said about 
§ 300.321(a)(4): 

Section 300.32l(a)(4) incorporates the language in section 614(d)(l)(B)(iv) of the Act 
and requires the IEP Team to include a representative of the public agency who is 
qualified to provide or supervise the provision of specially designed instruction to meet 
the unique needs of children with disabilities; is knowledgeable about the general 
education curriculum; and is knowledgeable about the availability of LEA resources. A 
public agency may detennine which specific staff member will serve as the agency 
representative in a particular IBP Team meeting, so long as the individual meets these 
requirements. It is important, however, that the agency representative have the authority 
to commit agency resources and be able to ensure that whatever services are described in 
the IBP will actually be provided. 

71 Fed. Reg. 156, p. 46670 (2006). If no one within the charter school has the authority to commit agency 
resources, it may be assumed that someone from the LEA administration with that authority would have to 
attend the IBP meeting. The LEA could designate who they want as the agency representative, just so long as 
that person has authority to commit agency resources. Moreover, if the principal or special education 
coordinator of the charter school involved has the requisite authority to commit school resources to the services 
described in the IEP, no one from the LEA need attend. 

The question of who has the authority to commit agency resources with respect to charters would be answered 
by both IDEA and state law. IDEA requires an LEA to provide Part B funds to its charter schools on the same 
basis and at the same time it provides such funds to its other public schools, consistent with the State's charter 
school law. 20 U.S.C. § 1413(a)(5)(B). Section 22-8-6.1, NMSA 1978 provides that a charter school submits its 
budget to the LEA board who approves it or rejects it in its entirety.1 Once approved by the LEA and the Public 
Education Department, the charter school has the authority to spend its own budget and a charter school 
representative would have authority to commit resources out of the charter school budget to the services 
required by an IEP. Under those circumstances, a representative of the LEA need not attend the IBP meeting. 
However, if the services required by an IBP exceed the budget of the charter school, a representative of the LEA 
would have to join in as an IEP team member since the commitment of the LEA resources would have to be 
considered to comply with an IEP for a charter school student. 

PP/DD/dk 

cc: Catherine Cross Maple, Ph.D., Deputy Secretary, Learning and Accountability 
Denise Koscielniak., State Director of Special Education 
Willie Brown, General Counsel, New Mexico Public Education Department 
Albert Gonzales, Assistant General Counsel, New Mexico Public Education Department 
Adolfo Vasquez, Data Fiscal Manager, Special Education Bureau 

1 This will change with respect to state authorized charter schools when the amendments to Section 22-8-6.1 go into 
effect on July 1, 2007. 
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STATE OF NEW MEXICO 
PUBLIC EDUCATION DEPARTMENT 

300 DON GASPAR 
SANTA FE, NEW MEXICO 87501-2786 

Telephone (505) 827-5800 
www. ped.state.nm.us 

SUSANA MARTINEZ 
GOVERNOR 

To: Superintendents, State Charter School Directors, Special Education Directors, and 
Regional Education Cooperative Directors 

Fr: Michael Lovato, Director of Special. Education 

RE: Behavior Management Sel"vices in the School Setting 

This guidance is provided in an effort to clarify the role of Behavior Management Services 
(BMS) within the schooJ setting and in relation to special education services. This letter 
supersedes any previous guidance that has been issued by providers related to BMS in the 
schools. 

BMS services are not considered an ancillary or related set.vice under the Individuals with Disabilities 
F.ducation Act (IDEA) at34 CFR § 300.34and§ 22-8-21 of the Public School Finance Act. Therefore, these 
services are not eligible for reimbursement tmder the Medicaid School-Based SetVices (MSBS) progiam 
and cannot be utilized for ancillary units under the State Equalization Guarantee fonnula. 

BMS services are one of many supplementru.y aids and set.vices that may benefit a student with a disability 
under the IDEA. 34 CFR § 300.42 defines Supplementary aids and services as meaning aids, services, and 
other supports that are provided in regular education classes, other education-related settings, and in 
extracunicular and nonacademic settings, to enable children with disabilities to be educated with 
nondisabled children to the maximum ex1ent appropriate in acrordance with §§300.114 through 300.116. 
If the student's Individualized Education Program (IEP) team determines that BMS services are 
needed, those services should be included in the supplementary aids and services portion of the 
student's IBP. 

The Local Education Agency (LEA) may chooseto utilize an outside agency to provide BMS to 
meet the needs of the student. However, if thisoption is selected, the LEA must have a contract 
or a Memorandum of Understanding (MOU) in place prior to services being provided within the 
school setting. In addition, all contractors must meet all of the State requirements including 
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passing criminal background checks. All BMS in schools must be provided in accordance with 
8.321.2.13 NMAC -"Behavior Management Skills Development Services." 

Questions related to this guidance may be directed to Michael Lovato, Director of Special 
Education at 505-827-1457 or michael.lovato@state.nm.us. 

cc: Hanna Skandera, Secretary of Education 
Hipolito "Paul" Aguilar, Deputy Secretary, Finance and Operations 
Denise Koscielniak, Director, Federal Programs Division 
Nancy Smith· Leslie, Director, Medical Assistance Division 
Wayne W. Lindstrom, Director, Behavioral Health Services Division 
Dean Hopper, Director, Coordinated School Health and Wellness Bureau 



Placement in the Least Restrictive Environment (LRE) 
Understanding and Making the Placement Decision 

What is Placement? 

It is not the physical location of the special education services. 
Rather, it is the set of services and the type of environment, or the spot 
on the continuum of services, in which those services are delivered. 

Who Makes the Placement Decision? 

The student's IEP team is the group who makes the decision. This 
requires an individualized inquiry into the student's unique educational 
and related services needs. 

When is the Placement Decision Made? 

It is the last of a series of decisions made at the IEP meeting. It is 
made after goals, objectives/benchmarks, and instructional 
modifications are developed. The decision is based on those IEP 
elements. 

What is the LRE Mandate in the IDEA with Respect to Making 
- Placement Decisions? 

• To the maximum extent possible, students with exceptionalities must be 
educated in the regular classroom. 

• Special classes, separate schooling, or other removal from the regular 
classroom occurs only when the nature or the severity of the educational 
exceptionality is such that education in the regular class cannot be 
satisfactorily achieved with appropriate aids and supports. 

• Unless the student's IEP requires some other kind of arrangement, the 
student attends the same school he or she would attend if not eligible for 
special education services. 

• Students with exceptionalities must be afforded the opportunity to 
participate in nonacademic and extracurricular services and activities 
along with their peers in regular education. 

• Less restrictive placements must always be considered. However, where 
there is a reasonable likelihood that a student with an exceptionality can 
be educated in.the regular classroom with the use of supplementary aids 
and supports, then that placement should be tried. 



The Continuum of Alternative Placements 

The continuum is a spectrum of placements where an IEP can be 
implemented. It ranges from less restrictive (from all regular education with 
monitoring services) to more restrictive (homebound), as well as 
placements between those two points as shown in the example below. 

Example of a Continuum of Alternative Placements 

Least Restrictive 
• Regular education with weekly monitoring from a special 

education provider 
• Regular education with daily consultation from a special 

education provider 
• Regular education with special education services and 

supports included in that setting which are aligned with the 
general curriculum (utilizing such strategies as flexible 
groupings, universally-designed curriculum, overlapping 
curriculum, cooperative learning, peer tutoring, paral lel or 
alternative instruction, team teaching) 

• Regular education with special education services provided 
for part of the day in a resource room or a special 
education classroom 

• Self-contained special education classroom 
• Special day school (outside the school environment) 
• Residential treatment facility 
• Hospital 
• Detention facility 
• Homebound 

Most Restrictive 

State and federal regulations require that public agencies make the 
continuum of alternative placements available as needed in order to meet the 
needs of the individual student with an exceptionality. 

New Mexico State Department of Education 
Special Education Office 
February 2003 
Page2 of 4 



The Decision ... 

When making the placement decision as an individualized inquiry, the 
IEP team should follow these steps. 

CJ First, determine through the IEP process the student's educational 
needs. Determine what constitutes an appropriate program for the 
student, not where it will be provided or what pre-existing "program" 
fits best. 

CJ Next, review the continuum of placement options on page 2 in 
sequence from least restrictive to most restrictive. Look at how each 
option currently exists, as well as how it might also be modified. 

CJ Now start the decision-making process by examining regular classroom 
placement as the first option. Have a serious and thoughtful discussion 
about the three factors below. 

1. Consider whether the student can be educated satisfactorily in 
the regular classroom with one or more of the following: 

• supplementary aids and supports 
• program and/or curriculum modifications 
• provision of an itinerant special education provider 
• assistance from a paraeducator 
• special education training for the regular education teacher 
• the use of assistive technology 
• the development and implementation of FBAs and BIPs 

designed to identify and meet the daily behavioral challenges 
presented by the student in the regular education classroom 

2. Compare the benefits provided in the regular education 
classroom and those provided in a special education classroom 
or segregated setting. 
• Compare social and communication skills, as well as 

academic benefits. 
• Compare the relative benefits to the student. 
• Keep in mind that regular education classroom placement 

is not dependent on the student's ability to learn the same 
things in the same way. 

New Mexico State Department of Education 
Special Education Office 
February 2003 
Page 3 of4 



3. Consider the potentially beneficial or harmful effects that a 
regular class placement may have on the student with an 
exceptionality or the other students in the class. 

o Positive benefits might include social interaction with 
nonexceptional peers, peer modeling, high expectations, and 
acceptance of others. 

o Harmful effects might include unduly disruptive behavior that 
impairs the student's learning or that of others even with the 
implementation of a BIP. 

0 Consider each of the three factors above equally. 

0 Keep in mind the placement decision cannot be solely based on 
• Category of the exceptionality 
• Severity of the exceptionality 
• Language and communication needs 
• Needed modifications in the curriculum 
• Configuration of the public agency's delivery system 
• Availability of space or educational and related services 
• Administrative convenience 

0 Keep in mind that where there is a reasonable likelihood that a student 
with exceptionalities can educated in the regular classroom with 
supplementary aids and supports, then that placement should be tried 
for as much as the school day as possible. 

0 If the team agrees that the student should receive part or all of the 
special education services outside of the regular classroom, then the 
IEP must also provide opportunities for participation in regular 
education programs in academic, nonacademic, or extracurricular 
activities, as appropriate. 

0 If the team agrees that the student's IEP cannot be satisfactorily 
implemented in the regular education classroom with the provision of 
supplementary services and supports, then the team can consider a 
more restrictive placement keeping in mind that the regular education 
classroom is not the LRE for that student at that time. That is, having 
the understanding that the ultimate plan and goal is to work towards a 
more fully inclusive placement when possible. 

0 Finally, clearly articulate on the IEP document the placement 
decision and the justification for it based on the 
considerations in this booklet. 

New Mexico State Department of Education 
Special Education Office 
February 2003 
Page 4 of4 



Federal Memoranda/Guidance/Information* 
 
A Response to Intervention (RTI) Process Cannot Be Used to Delay-Deny 
an Evaluation for Eligibility under IDEA (1/21/2011) 
 
Letter to Nathan (1/29/2019) Protections for Students Not Yet Determined 
Eligible for Special Education 
 
Letter to Reyes (4/11/2012) Timely Evaluations 
 
Letter to Mason (7/27/2018) Partial Day Exclusions and Disciplinary 
Change of Placement 
 
Letter to Zirkel (5/2/2019) Independent Education Evaluations (IEEs) 
 
Letter to Anonymous (2/27/2017) Transition Services and Planning 
 
Dear Colleague (11/16/2015) Academic Curriculum and Goals for 
Students with IEPs 
 
Dear Colleague (8/5/2016) Virtual/Online Schools 
 
Office for Civil Rights Parent Fact Sheet: Schools’ Requirements for 
Students with Disabilities and Bullying 
 
Office for Civil Rights Fact Sheet: Restraint and Seclusion of Students 
with Disabilities 

 
 
* These federal documents and others can be found at: 
https://sites.ed.gov/idea/policy-guidance/  

https://sites.ed.gov/idea/policy-guidance/


UNITED STATES DEPART~ENT OF EDUCATION. 

OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES 

JAN 21 2011 

MEMORANDUM 

TO~ State Directors of Special Education 

FROM: ~elody Musgrove, Ed.DOV\~ 
D1rcctor · 

Contact Persons: 

Name: 
Telephone: 
Name: 
Telephone: 

Ruth Ryder 
202-245~75.13 
Deboiah Morrow 
202 .. 245. 7456 

I OSEP 11.0 7 

Office of Special Education Programs 

SUBJECT: A Response to Intervention (RTJ) Process Cannot Be Used to Delay·Deny an 
Evaluation for Eligibility under the Individuals with Disabilities Education Act 
(IDEA) 

The provisions related to child find in section 612(a)(3) of the Individuals with Disabilities 
Education Act (IDEA)~ require that a State have in effect policies aru:t procedures to ensure that 
the State i<ientifies, locates and evaluates all children with disabilities residing in the Statef 
including children With disabilities who are homeless or are wards of the State> and. children with 
disabilities attending privat~ schools, regardl~ss of the severity ohheit disability, and who ate in 
need of speeial education and related services. It is critical that this identification occur in a 
timely manner and that no procedures or practices result in delaying or denying this 
identification. It has Corrie to the attention of the Office of Special Education Programs (OSEP) 
that, in some instances> local educational agencies (LEAs) may be using Response to 
Intervention (RTI) strategies to delay or 4eny a timely initial evaluation for children suspected of 
having a disability. States and LEAs have an obligation to ensure that evah.iatfons of children 
suspected ofhaving ·a disability are not delayed or denied because of impJementatfon of an RT! 
strategy. 

A multi-tiered instrui;:tio11al framework, often referred to as R TI, is a school wide approach that 
addresses the needs of all students, including struggling learners and students :With disabilities~ 

400 MARYLAND AVE. S.W,, WASHINGTON, DC 20202-2600 
www.ed.gov 

The Department oiEdi.i.cation's misSfon is to protrUJ.te student achievement a~ prepo.ratiori.for,global competitiven.es,s by 
fostering educational excellence and ensuring eqW;zl .a.cce.ss. 
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and integrates assessment and int~rvention within a multi-level instructional and behavioral 
system to maximize student achievement and reduce problem behaviors. With a multi-tiered 
instructional framework, schools identify students at-risk for poor learning outcomes, monitor 
student progress, provide evidence-based interventions, and adjust the intensity and nature of 
those interventions depending on a student's responsiveness. 

While the Department of Education does not subscribe to a particular R TI framework, the core 
characteristics that underpin all RTI models are: ( 1) students receive high quality research-based 
instruction in their general education setting; (2) continuous monitoring of student performance; 
(3) all students are screened for academic and behavioral problems; and (4) multiple levels (tiers) 

.of instruction that are progressively more intense, based on the student's response to instruction. 
OSEP supports State and local implementation of RTI strategies to ensure that children who are 
struggling academically and behaviorally are identified early and provided needed interventions 
in a timely and effective manner. Many LEAs have implemented successful RTI strategies, thus 
ensuring that children who do not respond to interventions and are potentially eligible.for special 
education and related services are referred for evaluation; and those children who simply need 
intense short-term interventions are provided those interventions. 

The regulations implementing the 2004 Amendments to the IDEA include a provision mandating 
that States allow, as part of their criteria for determining whether a child has a specific learning 
disability (SLD), the use of a process based on the child's response to scientific, research-based 
intervention1

• See 34 CFR §300.307(a)(2). OSEP continues to receive questions regarding the 
relationship ofRTI to the evaluation provisions of the regulations. In particular, OSEP has heard 
that some LEAs may be using RTI to delay or deny a timely initial evaluation to determine if a 
child is a child with a disability and, therefore, eligible for special education and related services 
pursuant to an individualized education program. 

Under 34 CFR §300.307, a State must adopt, consistent with 34 CFR §300.309, criteria for 
determining whether a child has a specific learning disability as defined in 34 CFR 
§300.8(c)(l0). In addition, the criteria adopted by the State: (1) must not require the use of a 
severe discrepancy between intellectual ability and achievement for detennining whether a child 
has an SLD; (2) must permit the use of a process based on the child's response to scientific, 
research-b~sed intervention; and (3) may permit the use of other alternative research-based 
procedures for detennining whether a child has an SLD. Although th~ regulations specifically 
address using the process based on the child's response to scientific, research.based interventions 
(i.e., RTI) for determining if a child has an SLD, information obtained through RTI strategies 
may also be used as a component of evaluations for children suspected of having other 
disabilities, if appropriate. 

The regulations at 34 CFR §300.30l(b) allow a parent to request an initial evaluation at any time 
to detennine if a child is a child with a disability. The use ofRTI strategies cannot be used to 
delay or deny the provision of a full and individual evaluation, pursuant to 34 CFR §§300.30~-

1 The Department bas provided guidance regarding the use of RTI in the identifi~tion of specific learning disabilities in its 
letters to: ZiOO:I - 3-6-07, 8-15-07, 4-8..()8, and 12-Il·OS; Clukc - 5·28-08; and Copenhaver- 10-19--07. Guidance related to the 
use ofRTI for children ages 3 through 5 was provided in the letter to Brekken - 6-2-10. These letters can be found at 
http:/twww2.cd.gov/policy/spec:ed/guid/idcafindex.html. 
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300.311, to a child suspected of having a disability under 34 CPR §300.8. If the LEA agrees 
with a parent who refers their child for evaluation that the child may be a <;:hild who is eligible 
for ~peCial education and related services, the LEA must evaluate the child. The LEA must 
provide the parent with notice ~der 34 CPR §§JOQ.503 and 300.504 cµid ob~ informed. 
parental cortsent, consistent with 34 CFR §300.9, before conducting the evaluation. Although 
the IDEA and its implementing regulations do not prescribe -a specific timeframe from referral 
for ~valu~tic!n to parental ~nsent, it has been the Department's longstanding policy that the LEA 
must seek parental consent Within a reasonable period offime after the referral for evaluation. if 
the LEA :agrees that an initial ev!iluation is n~ded. See Assistance to States for the Education of 
Children with Disabiliti.es and Preschool Grants for Children with Disabilities, Final Rule, 71 
Fed. Reg., 46540, 46637 (August 14, 2006). ·An LEA must conduct the .i;nitW evaluation witlµp 
60 days of receiving paren~ consent for ·the evaluation or, if the State establishes a timeframe 
within which the evaluation must be conducted, within that time.frame. 34 CFR §300.301(c). 

If, however, the LEA does not suspect that the child has a disability, and denies the request for 
an initial evaluation, the LEA must provide written notice to parents explaining why the public 
agency refuses to conduct an initial evaluation and the infonnation that was used as the basis for 
this decision. 34 CFR §300.503(a) and (b). The parent can challenge this decision by requesting 
a due process hearing under 34 CFR §300.507 or filing a State complaint under 34 CFR 
§300.153 to resolve the dispute regardi.itg the child's need for an evaluation. It would be 
inconsistent with the evaluation provisions at 34 CFR §.§.300.301t~ough300. 111 for an LEA to 
reject a referral and delay proVision of an.initial evaluation on the basis that a child .has not 
participated in an RTI framework. 

We hope this information is helpful in clarifying the relationship between RTI and evaluations 
pursuant to the IDEA. Please e~amine the procedures and practices in your State to ensure that 
any LEA implem~nting RTI strategies is ~pproptjately u:sing RTI, and that the use of R TI is not 
delaying .or denying timely imtial evaluations tO children suspected of having a disability. If you 
have further questions, please do not.hesitate to .contact me or I;l~th Ryder at 202-245-7513. 

References: 
Questions and Answers on RTI and Coordinated Eady Intervening Services (CEIS), January 
2007 
Le.tter to Brekken, 6-2-2010 
Letter to Clarke, 4-28-08 
letter to Copenhaver, 10-19-07 
Letters to Zirkel, 3-6-07, 8-15-07, 4-8-08 and 12-11-08 

cc: Chief State S9hool Officer~ 
Regional Resource Centers 
Parent Training Centers 
Protection and Advocacy Agencies 
Section 619 Coordinators 



UNITED STATES DEPARTMENT OF EDUCATION 
OFFICE OF SPECIAL EDUCATION AND REHABILIT ATIV~ SERVJCES 

Judy Nathan 
Executive Deputy Counsel for 

Risk Management and Litigation 
Otlice of Legal Services 
52 Chambers Street, Room 308 
New York, NY 10007 

Dear Ms. Nathan: 

January 29, 2019 

This letter responds to your correspondence to the U.S. Department of Education (Department), 
Office of Special Education Programs (OSEP). In that letter, you asked OSEP to provide 
clarification on a series of questions regarding the protections for children not yet detennined 
eligible for special education and related services under the Individuals with Disabilities 
Education Act (IDEA). Each of your questions is answered separately below in this response. 
We regret the delay in responding. 

\ 

We note that section 607(d) of IDEA prohibits the Secretary from issuing policy letters or other 
statements that establish a rule that is required for compliance with> and eligibility under, IDEA 
without following the mlemaking requirements of section 553 of the Administrative Procedure 
Act. Therefore, based on the requirements of IDEA section 607( e ), this response is provided as 
inform.al guidance and is not legally binding. This response represents an interpretation by the 
Department of the requirements of IDEA in the context of the specific facts presented, and does 
not establish a policy or rule that would apply in all circumstances. 

Question 1: Once it has been established that a child is a child who the local educational agency 
(LEA) is deemed to know is a child with a disability; can the LEA postpone the manifestation 
determination meeting until after the completion of the initial evaluation or the initial 
individualized education program (IEP) Team meeting? Must the evaluation, in these cases, be 
expedited? 

Response: Under 20 U.S.C. § 1415(k)(S)(B), 34 C.F.R. § 300.534(b), a school is deemed to have 
knowledge that a student has a disability when -

(i) the parent of the child has expressed concern in writing to supervisory or 
administrative personnel of the appropriate educational agency, or a teacher of the 
child, that the child is in need of special education and related services; 

(ii) the parent of the child requested an evaluation of the child pursuant to section 
1414(a)(l)(B) of this title; or 

(iii) the teacher of the child, or other personnel of the LEA, has expressed specific 
concerns about a pattern of behavior demonstrated by the child directly to the 
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director of special education of such agency or to other supervisory personnel of the 
agency.' 

If a child engages in behavior that violates a code of student conduct prior to a detennination of 
his or her eligibility for special education and related services and the public agency is deemed to 
have know ledge of the child's disability, the child may assert the disciplinary protections under 
IDEA, including the manifestation determination review (MDR) provisions under 20 U.S.C. § 
1415(k)(l)(E) and 34 C.F.R. § 300.530(e) even if the child has not been found eligible for 
special education and related services. Thus, within 10 school days of any decision to change the 
placement of a child with a disability because of a violation of a code of student conduct, the 
LEA, the parent, and relevant members of the child's IEP team (as determined by the parent and 
the LEA) must conduct an :MDR. This provision does not include an exception to allow 
additional time to complete an evaluation prior to conducting the MDR. 

While an LEA may choose or find it necessary to expedite evaluations in these circumstances, 
under IDEA expedited evaluations are only required in situations where the LEA is not deemed 
to have knowledge that the child may have a disability and a request is made for an evaluation of 
a child during the time period in which the child is subjected to disciplinary measures under 34 
C.F.R. § 300.530. See 20 U .S.C. § 141 S(k)(S)(D). 

Question 2: If the LEA cannot postpone the MDR pending completion of the initial evaluation, 
how should the LEA conduct the MDR, given the fact that: 1) the LEA may have little to no 
infonnation about the student's disability; and 2) the purpose of the MDR is to determine 
whether the behavior is the result of the student's disability? 

Response: Under 20 U.S.C. § 1415(k)(l)(E)(i) and 34 C.F.R. §300.530(e)(l)(ii), when 
conducting the MDR, the LEA, the parent, and relevant members of the IEP Team (as 
detennined by the parent and the LEA), must review all relevant infonnation in the child's file, 
including any teacher observations and any relevant information provided by the parents, to 
detennine if the conduct in question was caused by, or had a direct and substantial relationship 
to, the child's disability. 2 We appreciate that the LEA would not have the IBP to use in its 
assessment of whether the behavior was a manifestation of the child's disability in these 
situations. See 20 U.S.C. § 1415(k)(l)(E)(i)(II). Nevertheless, it would still be possible for the 
LEA to convene a group of knowledgeable persons, as detennined by the parent and the LEA, 
who would be able to conduct the :MDR even before the LEA has made its eligibility 
determination, if the LEA cannot conduct the evaluation before the MDR. The group would 

1 Under 20 U.S.C. § 1415(k)(5)(C), the LEA is considered not to have knowledge that a child is a child with a 
disability ifthe parent has not allowed the evaluation of the child under Part B of the IDEA, the parent has refused 
services, or if the child is evaluated and detennined not to be a child with a disability under Part B of the IDEA. In 
these instances, the child would be subject to the same disciplinary measures applicable to children without 
disabilities. 
2 Because the LEA has not yet developed an IEP for the child, the LEA would be unable to detennine whether the 
child's conduct was the direct result of the LEA's failure to implement the child's IEP. See 20 U.S.C. § 
1415(k)(l)(E)(i)(II) and 34 C.F.R.§ 300.534(e)(l)(ii). 
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likely .consider the information that served as the LEA's basis of knowledge that the child may 
be a child with a disability under IDEA, such as concerns expressed by a parent, a teacher or 
other LEA personnel about a pattern of behavior demonstrated by the child. Based upon its 
review and consideration of the available inf01mation, the group would dete1mine whether the 
conduct in question was caused by, or had a direct and substantial relationship to the child's 
suspected disability. There is nothing in IDEA that would p:i;-event the LEA from conducting the 
:MDR in connection with its evaluation and eligibility determination, so long as the MDR is 
conducted within 10 school days of the decision to change the student's placement due to a 
violation of a student code of conduct. 

Question 3: Does posting the Procedural Safeguards notice on the LEA's web site and providing 
a link in the suspension notice letters constitute sufficient notice of a parent's rights to assert the 
due process protections? 

Response: Under 20 U.S.C. § 1415(k)(l)(H) and 34 C.F.R. § 300.530(h), on the date on which 
the decision is made to make a removal that constitutes a change of placement of a child with a 
disability because of a violation of a code of student conduct, the LEA must notify the parents of 
that decision, and of all procedural safeguards accorded under Part B of ID EA This is 
accomplished by providing the parents a copy of the procedural safeguards notice described in 
20 U.S.C. § 1415(d) and 34 C.F.R. § 300.504(a). 34 C.F.R. § 300.504(a)(3). Although IDEA 
permits an LEA to post a copy of the procedural safeguards notice on its web site, the public 
agency would not meet its obligation to provide a parent the notice of procedw·al safeguards by 
simply directing a parent to the web site. Rather, a public agency must still offer parents a 
printed copy of the procedural safeguards notice. If, however, a parent declines the offered 
printed copy of the notice and indicates a clear preference to obtain the notice electronically on 
his or her own from the agency's web site, it would be reasonable for the public agency to 
document that it offered a printed copy of the notice and that the parent declined. 

Posting the procedural safeguards notice on a public agency's web site is clearly optional and for 
the convenience of the public and does not replace the distribution requirements in IDEA See 
Assistance to States for the Education of Children with Disabilities and Preschool Grants for 
Children With Disabilities; Final Rule 71 FR 46540, 46693 (August 14, 2006) available at: 
https://www.gpo.gov/fdsys/pkg/FR-2006-08-14/pdf/06-6656. pdf 

Please note that by copy of this letter, we are notifying Michael Scheinkman of this info1mation. 
Mr. Scheinkrnan also wrote to this Office requesting guidance on the same issues raised in your 
correspondence related to the conduct of MDRs for children in asserting the protections under 20 
U.S.C. § 1415(k)(5). In addition, by copy of this letter we are notifying the New York State 
Education Department of the infotmation in this letter for their follow up on your inquiry and our 
response. 

If you have any further questions, please do not hesitate to contact Lisa Pagano of my staff at 
202-245-7413 or by email at Lisa.Pagano@ed.gov. 
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cc: Michael Scheinkman 
Davis Polk & Wardwell, LLP 

Cluistopher Suriano 
State Director of Special Education 

Sincerely, 

Isl 

Laurie V anderPloeg 
Director 
Office of Special Education Programs 



.. 
Ruben A. Reyes 
Executive Director 

UNITED STATES DEPARTMENT OF EDUCATION 

OFFICE OF SPECJAI. EDUCATION AND REHABILITATIVE SERVICES 

APR 11 2012 

Exception.al Children's Pro~s 
Cumbedand County Schools 
P.O. Box 2357 
Fayetteville, North Carolina 28302 

Dear Mr. Reyes: 

This is in response to your October 10, 2011 letter to me in which you seek clarifica.tion (>f the 
requirements for timely initial evaluations under the.Individuals with Disabilities Education Act 
(IDEA) as reported in North Carolina's State Performance Plan/Annual PerfonnanceReport 
(SPP/APR) under IDEA Part B htdicator 11. 

Under 34 CPR §300.301(c)(l), the initial evalUa.tion must be conducted within 60 days after 
receiving parental consent for the evaluation or, if the State establishes a timeframe within which 
the evaluation mUSt be conducted, within that timeframe. Pursuant tO 34 CFR §300.301(d), the 
timeframe does not apply if; '( 1) the parent of a child repeatedly fails ot refuses to produce the 
cbiJd for evaluation; or (2) a child enrolls in a school of another public agency after the relevant 
timefr.ame in 34 CFR §300.301(c)(l) has begun, and prior to a determination by the child's 
previous public agency as to whether the child is a. child with a disability under 34 CFR §300.8. 
In the regulations) a day is a calendar day unless otherwise indicated as a business day or school 
day. 34 CFR §300.11. In general, Indicator 11 measures a State's compliance with the timely 
initial evalliation requirements in 34 CFR §300.301(c). Each State, in tmn, must measure and 
report on e.ach local educational agency's (LEA~s) compliance with tltls indicator. 34 CFR 
§300.602(a). 

As contemplated in the regulation, a State is pennitted to establish a timeframe thai is different 
from the 60-day timeframe. North Carolina ha5 established a timefram.e of90 days from receipt 
of the referral to conduct the initial evaluation and rn~e the initial placement determination. · 
This State-established timeframe generally also incorporates the exceptions in 34 CFR 
§300.301(d), as described above. There is no exception in 34 CFR §300.30l(d) that would 
pennit the applicable initial evaluation timeline to ·be suspended because of a school break. 

The State and its LEAs h~ye an affirmative obligation to identify, locate and evaluate all chi.ldren 
with disabilities (34 CFR §300.111) and ensure that a free appropriate public education (FAPE) 
is available to aU eligible children (34 CFR §300.100). A meeting must be held to dev~lop an 
individualized education program (IBP) Within 30 days of a determination that a child is an 
eligible child with ~disability under 34 CFR §300.8 and requires special education and related 
services. 34 CFR §300.323( c )(1 ). An.IEP must be in effect at the beginning of each school year 
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for each eligible child with a disability attending a public school within the LEA's jurisdiction. 
34 CFR §300.323(a). 

The Office of Special Education Programs recognizes that conducting evaluation activities 
during extended breaks, such as the typical school's summer vacation, can be challenging for 
school districts, particularly if fewer staff members are available. Nevertheless, the IDEA 
contemplates that the initial evaluation of a child suspected of having a disability not be 
unreasonably delayed so that eligible children with disabilities are not denied a FAPE. 

Based on section 607( e) of the IDEA, we are infonning you that our response is provided as 
informal guidance and is not legally binding, but represents an interpretation by the U.S. 
Department of Education of the IDEA in the context of the specific facts presented. 

If you have additional questions, please do not hesitate to contact Lynne Fairfax, State contact 
for North Carolina, at 202-245-7337 or by email at Lynne.Fairfax@ed.gov. 

Sincerely, 

:::u .. E~D 
Director 
Office of Special Education Programs 

cc: State Director of Special Education 



UNITED STATES DEPARTMENT OF EDUCATION 
OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES 

CanieMason 
Education Attomey 
Metro Defonder Juvenile Division 
Education Rights Project 
100 Woodland Street -- --
Nashville, Tennessee 37213 

Dear Ms. Mason: 

July 27) 2018 

This letter responds to your correspondence to the U.S. Department of Education (Department), 
Office of Special Education Programs (OSEP). In that letter, you asked OSEP to provide 
clarification on partial day exclusions from school counting toward a disciplinary change in 
placement. You asked, "specifically, what factors should school staff consider in dete1mining, on 
a case by case basis, whether shortened school days are considered in the disciplinary change of 
placement analysis?" We regret the delay in responding. 

In your letter, you provide a description of one of your client's cases in which a child 
experienced an administratively sho11ened school day to address problem behavior at the child's 
school. You stated that the shortened school days did not occur as a result of the individualized 
education program (IEP) Team process. You further stated that you reached an agreement with 
the school for the child to be returned to full school days and for compensatory services. 
However, you disagree with the school administrators about whether the daily exclusions from 
school should be considered disciplinary removals when evaluating whether a pattern of 
removals has occurred that would constitute a change of placement. You stated that you are 
concerned that students with disabilities in this school are not being provided with the 
disciplinaty protections required under the Individuals with Disabilities Education Act (IDEA). 
While we cannot comment specificaJJy on the facts of your case, we can provide clarification on 
the regulatory requirements surrounding this issue. 

We note that section 607(d) of the IDEA prohibits the Secretary from issuing policy letters or 
other statements that establish a rule that is required for compliance with, and eligibility under, 
IDEA without following the rulemaking requirements of section 553 of the Administrative 
Procedure Act. Therefore, based on the requirements of IDEA section 607(e), this response is 
provided as informal guidance and is not legally binding. This response represents an 
interpretation by the Department of the requirements of IDEA in the context of the specific· facts 
presented, and does not establish a policy or rule that would apply in all circwnstances. In 
addition, this response does not address issues under Section 504 of the Rehabilitation Act of 
1973 or Title II of the Americans with Disabilities Act. 
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The IDEA authorizes school personnel to implement a short-term disciplinary removal from the 
current placement, such as an out-of-school suspension, for a child with a disability who violates 
a code of student conduct, for up to 10 consecutive school days, to the extent those alternatives 
are applied to children without disabilities, and for additional removals of up to 10 consecutive 
school days for separate incidents of misconduct, so long as those removals do not constitute a 
change of placement. 34 CFR §300.530(b )( 1 ). For purposes of removals of a child with a 
disability from the child's current educational placement under 34 CFR §§300.530 through 
300. 536, a change of placement occurs if 1) the removal is for more than I 0 consecutive school 
days; or 2) the child has been subjected to a series of removals that constitute a pattern (i) 
because the series of removals total more than 10 school days in a school year; (ii) because the 
child's behavior is substantially similar to the child's behavior in previous incidents that resulted 
in the series of removals; and (iii) because of such additional factors as the length of each 
removal, the total amount of time the child has been removed, and the proximity of the removals 
to one another. 34 CFR §300.536(a). Additionally, the public agency must detennine on a case
by-case basis whether a pattern of removals constitutes a change of placement, and this 
determination is subject to review through due process and judicial proceedings. 34 CFR 
§300.536(b). 

In general, the Department does not consider the use of exclusionary disciplinary measures to be 
disciplinary removals from the current placement for purposes of 34 CFR § 300.530, so long as 
children with disabilities are: 

• Afforded the opportunity to continue to be involved in and make progress in the general 
education curriculwn; 

• Receive the instruction and services specified on their IEPs; and 
• Participate with nondisabled children to the extent they would have in their current 

placement. 

The use of sho1t-tenn disciplinary measures under the circumstances you described, if 
implemented repeatedly (emphasis added), could constitute a disciplinary removal from the 
current placement, and thus the discipline procedures set out in 34 CFR §§300.530-300.536 
would apply. 

If you have any further questions, please do not hesitate to contact Lisa Pagano of my staff at 
202-245-7413 oiby email at Lisa.Pagano@ed.gov. 

Sincerely, 

/s/ 

Ruth E. Ryder, 
Acting Director 
Office of Special Education Programs 



UNITED STATES DEPARTMENT OF EDUCATION 
OFFICE OF SPECIAL EDUCATIO!\" Al\"D REHABILITATIVE SERVICES 

May 2, 2019 

Perry A. Zirkel, Ph.D., J.D. 
University Professor Emeritus of Education and Law 
Lehigh University 
Department of Education and Hwnan Services 
111 Research Drive 
Bethlehem, Pe1U1sylvania 18015-4 793 

Dear Dr. Zirkel: 

This letter is in response to your electronic mail (email) addressed to Lisa Pagano of the Office 
of Special Education Programs (OSEP), U.S. Department of Education (Department), regarding 
independent educational evaluations (IEEs). ln that email, you noted that the regulation at 34 
C.F.R. § 300.502(a) regarding the right to an IEE, applies to "the parents of a child with a 
disability." Based on this provision, you asked a series of questions regarding the rights of a 
parent to an IEE when the parent's child has been evaluated Wlder the Individuals with 
Disabilities Education Act (IDEA) and found not to be a child with a disability in need of special 
education and related services. Each of your questions is answered below. 

We note that section 607(d) of IDEA prohibits the Secretary from issuing policy letters or other 
statements that establish a rule that is required for compliance with, and eligibility under, IDEA 
without following the rulemaking requirements of section 553 of the Administrative Procedure 
Act. Therefore, based on the requirements of IDEA section 607{e), this response is provided as 
informal guidance and is not legally binding. This response represents an interpretation by the 
Department of the requirements of IDEA in the context of the specific facts presented and does 
not establish a policy or rule that would apply in all circumstances. 

Question 1: Does the parent have the right to obtain an IEE at public expense if the child is 
evaluated l.Ulder IDEA and found not to be a child with a disability in need of special education 
and related services? 

Answer: Yes. Under 34 C.F.R. § 300.502(a), the parents of a child with a disability have the 
right under Part B of IDEA to obtain an IEE, subject to 34 C.F.R. § 300.502{b) through (e). 
Under 34 C.F.R. § 300.15, the term "evaluation" means the procedures used in accordance with 
34 C.F.R. §§ 300.304 through 300.311 to detennine whether a child has a disability (emphasis 
added), and the nature and extent of the special education and related services that the child 
needs. Because the definition of evaluation includes eligibility dete1minations under IDEA, we 
believe an IEE can be obtained after an initial evaluation regardless of whether the child was 
found eligible as a child with a disability, if the parent disagrees with the initial evaluation 
obtained by the public agency, subject to certain conditions. 34 C.F.R. § 300.502{b)(l). The right 
to an IEE at public expense, therefore, wouJd extend to parents who suspect their child might be 
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a child with a disability and who disagree with the initial evaluation obtained by the public 
agency. 

Question 2: If a parent whose child has been found not to be a child with a disability provides an 
IEE at his or her expense, is the district required to consider it? 

Answer: Yes. Under 34 C.F .R. § 300.502( c ), if the parent obtains an IEE at public expense or 
shares with the public agency an evaluation obtained at private expense, the results of the 
evaluation must be considered by the public agency, if it meets agency criteria, in any decision 
made with respect to the provision of a free appropriate public education (F APE) to the child. 
This requirement applies to a parent who seeks an IEE after his or her child has been found not 
to be a child with a disability. 

Question 3: In a case where the parent flies for a due process hearing to claim a child find 
violation but either: (a} the district's belated evaluation detennines that the child is not eligible 
wider IDEA; or (b) the district never evaluated the child, is the parent deprived of the right to a 
F APE.denial remedy (e.g., compensatory education or tuition reimbursement) and to attorneys' 
fees Wlder the IDEA? 

Answer: The detennination of a specific remedy resulting from a due process hearing is made on 
a case·by·case basis in light of the specific facts of each case at the discretion of the hearing 
officer. We believe that the hearing officer~ as the designated trier of fact under IDEA, is in the 
best position to determine whether a delayed evaluation or a failure to complete an evaluation 
would be subject to the remedies described in your question. 

If you have any fu1ther questions, please do not hesitate to contact Ms. Pagano at 202·245-7413 
or by email at Lisa.Pagano@ed.gov. 

Sincerely, 

Isl 
Laurie V anderPloeg 
Director 
Office of Special Education Programs 



UNITED STATES DEPARTMENT OF EDUCATION 
OFFICE OF SPECIAL EDUCATION AND REllABILIT ATIVE SERVICES 

February 27, 2017 

REDACTED 

Dear : 

This letter responds to your May 23, 2016 correspondence to the U.S. Department of Education 
(Department). Your inquiry was forwarded to the Office of Special Education Programs (OSEP) 
for response. We apologize for the delay in responding. 

In your correspondence you request clarification of the Individuals with Disabilities Education 
Act (IDEA), Part B requirement in 34 CFR §300.320(b). That provision requires that, beginning 
not later than the first individualized education program (IBP) to be in effect when the child tums 
16, or younger if determined appropriate by the IEP Team, and updated annually, thereafter, the 
IBP must include: (1) appropriate measurable postsecondary goals based upon age appropriate 
transition assessments related to training, education, employment, and, where appropriate, 
independent living skills; and (2) the transition services (including cow·ses of study) needed to 
assist the child in reaching those goals. You have asked for guidance on what actions are needed 
to meet the requirement that the child's postsecondary goals and transition services are 
"updated" annually, and whether the IEP Team must always revise those goals to meet this 
requirement. 

Transition services as defined in 34 CFR §300.43 are: "a coordinated set of activities for a child 
with a disability that -

(1) ls designed to be within a results-oriented process, that is focused on improving the 
academic and functional achievement of the child with a disability to facilitate the child's 
movement from school to post-school activities, including postsecondary education, 
vocational education, integrated employment (including support employment), 
continuing and adult education, adult services, independent living, or community 
participation; 

(2) Is based on the individual child's needs taking into account the child's strengths, 
preferences, and interests and includes -
(i) Instruction; 
(ii) Related services; 
(iii) Community expeiiences; 
(iv) The development of employment and other post-school adult living objectives; 

and 
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(v) If appropriate, acquisition of daily living skills and provision of a functional 
vocational evaluation." (emphasis added) 

As with all special education and related services, it is up to each child's IBP Team to detennine 
the special education and related services that are needed to meet each child's unique needs in 
order for the child to receive a free appropriate public education (F APE). 71 Fed. Reg. 46668. In 
detennining the child's postsecondary goals and transition services, the IEP Team must take into 
account the child's preferences and interests. The IDEA requires that the public agency invite a 
transition-age child to attend his or her IEP Team meeting if the purpose of the meeting will be 
the consideration of the child's postsecondary goals and transition services needed to assist the 
child in reaching those goals. 34 CFR §300.32l(b)(l). If the child does not attend the IBP Team 
meeting, the public agency must take other steps to ensure that the child's preferences and 
interests are considered. 34 CFR §300.321 (b )(2). This requirement applies only in the case of 
postsecondary goals and transition services and is not mandatory with respect to the child's other 
IEP goals and special education and related services. 

It is reasonable to expect that a transition-aged youth may, based on coursework completed, 
community experiences (such as a summer or after-school job), and other college- and caree.r
preparation opportunities, develop new interests or changed preferences regarding his or her 
postsecondary goal(s). For these and other reasons, it is important that the IEP Team review and 
update the child's postsecondary goals and transition services annually to reflect any new or 
different activities that are required to provide F APE to the child. While it is possible that the 
IBP Team could conclude no changes to the goals and transition services are necessary, it must 
carefully consider whether the existing IEP's postsecondary goals and transition services remain 
appropriate to support the child in working toward what he or she hopes to achieve after leaving 
high school. 

Based on section 607(e) of the IDEA, we are infonning you that our response is provided as 
informal guidance and is not legally binding, but represents an interpretation of the IDEA by the 
Depattment in the context of the specific facts presented. 

If you have any further questions, please do not hesitate to contact Lisa Pagano at 202-245-7413 
or by email at Lisa.Pagano@),ed.gov. 

Sincerely, 

Isl 

Ruth E. Ryder 
Acting Director 
Office of Special Education Programs 



Dear Colleague: 

UNITED STATES DEPARTMENT 01<' EDUCATION 
OFFICE OF SPECIAL EDUCATION AND REJJABILITATIVE SERVICES 

November 16, 2015 

Ensuring that all children, including children with disabilities, are held to rigorous academic 

standards and high expectations is a shared responsibility for all of us. To help make certain that 

children with disabilities are held to high expectations and have meaningful access to a State's 

academic content standards, we write to clarify that an individualized education program (IEP) 

for an eligible child with a disability Wider the Individuals with Disabilities Education Act 

(IDEA) must be aligned with the State's academic content standards for the grade in which the 
child is enrolled.1 Research has demonstrated that children with disabilities who struggle in 

reading and mathematics can successfully learn grade-level content and make significant 

academic progress when appropriate instruction, services, and supports are provided. 2 

Conversely, low expectations can lead to children with disabilities receiving less challenging 

instruction that reflects below grade-level content standards, and thereby not leaming what they 

need to succeed at the grade in which they are enrolled. 

The cornerstone of the IDEA is the entitlement of each eligible child with a disability to a free 

appropriate public education (FAPE) that emphasizes special education and related services 

designed to meet the child's unique needs and that prepare the child for further education, 

employment, and independent living. 20 U.S.C. §1400(d)(l)(A). Under the IDEA, the primary 

vehicle for providing F APE is through an appropriately developed IEP that is based on the 

individual needs of the child. An IEP must take into account a child's present levels of academic 
achievement and functional performance, and the impact of that child's disability on his or her 

involvement and progress in the general education curriculum. IEP goals must be aligned with 

grade-level content standards for all children with disabilities. The State, however, as discussed 

1 The Department has detennined that this document is a "significant guidance document" under the Office of 
Management and Budget's Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432 (Jan. 25, 2007), 
available at www.whitehouse.gov/sitesfdefault/files/omb/fedreg/2007/012507 good guidance.pdf. The purpose of 
this guidance is to provide State and local educational agencies (LEAs) with information to assist them in meeting 
their obligations under the IDEA and its implementing regulations in developing IEPs for children with disabilities. 
This guidance does not impose any requirements beyond those required under applicable law and regulations. It 
does not create or confer any rights for or on any person. If you are interested in commenting on this guidance or if 
you have further questions that are not answered here, please e-mail iepgoals@ed.gov or write to us at the following 
address: U.S. Department of Education, Office of Special Education and Rehabilitative Services, 550 12th Street 
SW., PCP Room 5139, Washington, DC 20202-2600. 
2 For a discussion of this research see Improving the Academic Achievement o f the Disadvantaged: Assistance to 
States {or the Education o f Children With Disabilities. Final Rule. 80 Fed. Reg. 50773. 50776 (Aug. 21 , 2015). 
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on page five, is permitted to define alternate academic achievement standards for children with 
the most significant cognitive disabilities.3 

Application of Provisions in the Elementary and Secondary Education Act of 1965 to Children 
with Disabilities 

Since 2001, the Elementary and Secondary Education Act of 1965 (ESEA), as amended by the 
No Child Left Behind Act of 2001 (NCLB), has required each State to apply the same 
challenging academic content and achievement standards to all schools and all children in the 
State, which includes children with disabilities. 20 U.S.C. §631 l(b)(l)(B). The U.S. 
Department of Education (Department), in its regulations implementing Title I of the ESEA, has 
clarified that these standards are grade-level standards. 34 CFR §200.l(a)-(c). To assist children 
with disabilities in meeting these grade-level academic content standards, many States have 
adopted and implemented procedures for developing standards-based IEPs that include IEP goals 
that reflect the State's challenging academic content standards that apply to all children in the 
State. 

Interpretation of "General Education Curriculum" 

Under the IDEA, in order to make FAPE available to each eligible child with a disability, the 
child's IEP must be designed to enable the child to be involved in and make progress in the 
general education curriculum. 20 U.S.C. §l414(d)(l)(A). The team "general education 
curriculum" is not specifically defined in the IDEA. The Department's regulations implementing 
Part B of the IDEA, however, state that the general education curriculum is "the same curriculum 
as for nondisabled children." 34 CFR §300.320(a)(l)(i). In addition, the IDEA Part B 
regulations define the tem1 "specially designed instruction," the critical element in the definition 
of"special education," as "adapting, as appropriate to the needs of an eligible child, the content, 
methodology, or delivery of instruction to address the unique needs of the child that result from 
the child's disability and to ensure access of the child to the general curriculum, so that the child 

can meet the educational standards within the jurisdiction of the public agency that apply to all 

children." 34 CFR §300.39(b)(3) (emphasis added). Otherwise, the IDEA regulations do not 
specifically address the connection between the general education curriculum and a State's 
academic content standards. 

3 In accordance with 34 CTR §200. l(d}, for children with the most significant cognitive disabilities who take an 
alternate assessment, a State may define alternate academic achievement standards provided those standards are 
aligned with the State's academic content standards; promote access to the general curriculum; and reflect 
professional judgment of the highest achievement standards possible. See also 34 CFR §300. l60(c)(2)(i). 
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Analysis 

The Department interprets "the same curriculum as for nondisabled children" to be the 

curriculum that is based on a State's academic content standards for the grade in which a child is 

enrolled. This interpretation, which we think is the most appropriate reading of the applicable 

regulatory language, will help to ensure that an IEP for a child with a disability, regardless of the 

nature or severity of the disability, is designed to give the child access to the general education 

curriculum based on a State's academic content standards for the grade in which the child is 

enrolled, and includes instruction and supports that will prepare the child for success in college 
and careers. This interpretation also appropriately harmonizes the concept in the IDEA 

regulations of "general education curriculum (i.e., the same curriculum as for nondisabled 

children)," with the ESEA statutory and regulatory requirement that the same academic content 

standards must apply to all public schools and children in the State, which includes children with 

disabilities. 

The IDEA statutory and regulatory provisions discussed above, the legislative history of the 
IDEA, and clarification the Department has provided on the alignment of the TEP with a State 's 

content standards in the Analysis of Comments and Changes to the 2006 IDEA Part B 

regulations also support this interpretation. When it last reauthorized the IDEA in 2004, 

Congress continued to emphasize, consistent with the provisions in the ESEA, the importance of 

"having high expectations for [children with disabilities] and ensuring their access to the general 

education curriculum in the regular classroom, to the maximum extent possible." 20 U.S.C. 
§1400(c)(S)(A). The Senate Report accompanying the 2004 reauthorization of the IDEA also 

explained that "[f]or most children with disabilities, many of their IEP goals would likely 

conform to State and district wide academic content standards and progress indicators consistent 

with standards based reform within education and the new requirements ofNCLB." S. Rep. No. 

108-185, 105th Cong., 1st Sess. 29 (Nov. 3, 2003). 

The Analysis of Comments and Changes accompanying the 2006 IDEA Part B regulations also 

included important discussion that further clarifies the alignment of an IEP with a State's 

academic content standards under the ESEA, explaining: "section 300.320(a)(l)(i) clarifies that 

the general education curriculum means the same curriculum as all other children. Therefore, an 

IEP that focuses on ensuring that the child is involved in the general education curriculum will 
necessarily be aligned with the State's content standards.''4 

4 See Assjstance to States for the Educafon of Children with Disabilities and Preschool Grants for Children with 
Disabilities, Final Rule, 71 Fed. Reg. 46540, 46662 {Aug. 14, 2006); see also 71 Fed. Reg. 46579. 
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The Department's interpretation of the regulatory language "general education curriculum {i.e., 
the same cuniculum as for nondisabled children)" to mean the curriculum that is based on the 
State's academic content standards for the grade in which a child is enrolled is reasonable. This 
interpretation is also necessary to enable IDEA and ESEA requirements to be read together so 
that children with disabilities receive high-quality instruction that will give them the opportunity 
to meet the State's challenging academic achievement standards and prepare th.em for college, 
careers and independence. Therefore, in order to make PAPE available to each eligible child 
with a disability, the special education and related services, supplementary aids and services, and 
other supports in the child's JEP must be designed to enable the child to advance appropriately 
toward attaining his or her annual IEP goals and to be involved in, and make progress in, the 
general education curriculum based on the State's academic content standards for the grade in 
which the child is eMOlled. 

Implementation of the Interpretation 

Based on the interpretation of "general education curriculum'' set forth in this letter, we expect 
annual IEP goals to be aligned with State academic content standards for the grade in which a 
child is em-oiled. This alignment, however, must guide but not replace the individualized 
decision-making required in the IEP process. 5 In fact, the IDEA's focus on the individual needs 
of each child with a disability is an essential consideration when IBP Teams are writing annual 
goals that are aligned with State academic content standards for the grade in which a child is 
enrolled so that the child can advance appropriately toward attaining those goals during the 
annual period covered by the IBP. In developing an IEP, the IBP Team must consider how a 
child's specific disability impacts his or her ability to advance appropriately toward attaining his 
or her annual goals that are aligned with applicable State content standards during the period 
covered by the IEP. For example, the child)s IEP Team may consider the special education 
instruction that has been provided to the child, the child's previous rate of academic growth, and 
whether the child is on track to achieve grade-level proficiency within the year. 

5 The IEP must include, among other required content: (I) a statement of the child's present levels of academic 
achievement and functional perfonnance, including how the child's disability affects the child's involvement and 
progress in the general education curriculum; (2) a statement of measurable annual goals, including academic and 
functional goals, designed to meet the child's needs that result from the child's disability to enable the child to be 
involved in and make progress in the general education curriculum; and (3) the special education and related 
services and supplementary aids and services, based on peer-reviewed research to the extent practicable, to be 
provided to the child, or on behalf of the child, and a statement of the program modifications or supports for school 
personnel that will be provided to enable the child to advance appropriately toward attaining the annual goals, and to 
be involved in and make progress in the general education curriculum in accordance with the child's present levels 
ofperfonnance. 34 CFR §300.320(a). 
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The Department recognizes that there is a very small number of children with the most 

significant cognitive disabilities whose performance must be measured against alternate 

academic achievement standards, as permitted in 34 CFR §200.l(d) and §300.160(c). As 

explained in prior guidance, 6 alternate academic achievement standards must be aligned with the 

State's grade-level content standards. The standards must be clearly related to grade-level 

content, although they may be restricted in scope or complexity or take the fonn of introductory 
or pre-requisite skills. This letter is not intended to limit a State's ability to continue to measure 

the achievement of the small number of children with the most significant cognitive disabilities 

against alternate academic achievement standards, but rather to ensure that annual IEP goals for 

these children reflect high expectations and are based on the State's content standards for the 

grade in which a child is enrolled. 

In a case where a child's present levels of academic performance are significantly below the 

grade in which the child is enrolled, in order to align the IEP with grade-level content standards, 
the IBP Team should estimate the growth toward the State academic content standards for the 

grade in which the child is enrolled that the child is expecte~ to achieve in the year covered by 

the IBP. In a situation where a child is perfonning significantly below the level of the grade in 
which the child is enrolled, an IEP Team should determine annual goals that are ambitious but 

achievable. In other words, the annual goals need not necessarily result in the child's reaching 
grade-level within the year covered by the lEP, but the goals should be sufficiently ambitious to 

help close the gap. The IEP must also include the specialized instruction to address the unique 
needs of the child that result from the child's disability necessary to ensure access of the child to 

the general curriculum, so that the child can meet the State academic content standards that apply 

to all children in the State. 

An Example of Implementation 

We provide an example of how an IEP Team could apply the interpretation of "general education 
curriculum" set fo11h in this letter. For example, after reviewing recent evaluation data for a 

sixth grade child with a specific learning disability, the IEP Team determines that the child is 

reading four grade levels below his current grade; however, his listening comprehension is on 

grade level. The child's general education teacher and special education teacher also note that 

when mate1ials are read aloud to the child he is able to understand grade-level content. Based on 
these present levels of performance and the child's individual strengths and weaknesses, the IEP 

6 See U.S. Department of Education Non-regulatory guidance: Alternate achievement standards for students with 
the most significant cognitive disabilities August 2005) available at: 
https:i/www2.ed. 1wv/policy/elsec/guid/altguidanc~.pdf 
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Team detennines he should receive specialized instruction to improve his reading fluency. Based 
on the child's rate of grov.ith during the previous school year, the TEP Team estimates that with 

appropriate specialized instruction the child could achieve an increase of at least 1.S grade levels 

in reading fluency. To ensure the child can learn material based on sixth grade content standards 

(e.g., science and history content), the IEP Team determines the child should receive 
modifications for all grade-level reading assigmnents. His reading assignments would be based 

on sixth grade content but would be shortened to assist with reading fatigue resulting from his 

disability. In addition, he would be provided with audio text books and electronic versions of 
longer reading assignments that he can access through synthetic speech. With this specialized 

instruction and these support services, the IEP would be designed to enable the child to be 

involved and make progress in the general education curriculum based on the State's sixth grade 
content standards, while still addressing the child's needs based on the child's present levels of 

performance. 7 This example is provided to show one possible way that an IEP could be designed 

to enable a child with a disability who is performing significantly below grade level to receive 

the specialized instruction and support services the child needs to reach the content standards for 
the grade in which the child is enrolled during the period covered by the IEP. 8 We caution, 

though that, because the ways in which a child's disability affects his or her involvement and 

progress in the general education curriculum are highly individualized and fact-specific, the 
instruction and supports that might enable one child to achieve at grade-level may not necessarily 

be appropriate for another child with the same disability. 

Summary 

In sum, consistent with the interpretation of"general education curriculum (i.e., the same 

curriculum as for nondisabled children)" based on the State's academic content standards for the 

7 For information on developing, reviewing, or revising the IBP for a child with limited English proficiency, see: 
Questions and Answers Regarding Inclusion of English Learners with Disabilities in English Language Proficiency 
AssessmenJs and ntle Ill Annual Measurable Achievement Objectives 
https://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/q-and-a-on-elp-swd.odf. 
8 While the Department does not mandate or endorse specific products or services, we are aware that many States 
have issued guidance addressing standards-based JEPs . For example see Minnesota Department of Education, 
Developing Standards-Based IEP Goals and Objectives A Discussion Guide available at: 
https://education.state.mn.us/mdeprod/idcnl!!'!ldcService=GET FILE&dDocNarne=050483&RevisionSelectionMet 
hod=latestReleased&Rendition=primarv. States and LEAs also may consider reviewing the following examples 
from OSEP-fW1ded projects regarding implementation of standards-based IEPs: inForum: Standards-Based 
Individualized Education Program Examples available at: www .nasdse.orniponals/0/standards
basediepexamples.pdf. For an example of annual goals aligned with State academic content standards for a child 
taking the alternate assessment based on alternate academic achievement standards, see: an issue brief provided by 
the OSEP-funded National Center and State Collaborative (NCSC), NCSC Brief 5: Standards-based Individualized 
Education Programs (JEPs) for Children Who Participate in AA-AAS available at: 
http://www.ncscpartners.org/Media/Default/PDFs1Resources/NCSCBrief5.pdf. 



Page 7 - Dear Colleague 

grade in which a child is enrolled set forth in this letter, an IBP Team must ensure that annual IBP 
goals are aligned with the State academic content standards for the grade in which a child is 

enrolled. The IBP must also include the specially designed instruction necessary to address the 

unique needs of the child that result from the child's disability and ensure access of the child to 

the general education curriculum, so that the child can meet the State academic content standards 
that apply to all children, as well as the support services and the program modifications or 

supports for school personnel that will be provided to enable the child to advance appropriately 

toward attaining the annual goals. 

Opportunities for Input 

We are interested in receiving comments on this. document to info1m implementation of this 
guidance. If you are interested in commenting on this document, please e-mail your comments 

to iepgoals@ed.gov or write to us at the following address: US Department of Education, 

550 12th Street SW, PCP Room 5139, Washington, DC 20202-2600. Note that we are 

specifically interested in receiving input from the field on examples of models of alignment of 
IEP goals with State content standards that are working well at the State and local level, and how 

this guidance could be implemented for children with disabilities who are English learners and 

children with the most significant cognitive disabilities. We will share approp1iate models with 

you in further communications as they become available. We would also be glad to help answer 

your questions and help with your technical assistance needs in this important area. 

We ask you to share this infonnation with your local school districts to help ensure all children 
with disabilities are held to high standards and high expectations. Thank you for your continued 

interest in improving results for children with disabilities. 

Sincerely, 

Isl 

Michael K. Yudin 

Assistant Secretary 

Isl 

Melody Musgrove 

Director 
Office of Special Education Programs 
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UNITED STATES DEPARlMENT OF EDUCATION 
OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES 

August 5, 2016 

Over the last decade, there has been a proliferation of educational models involving varying 
degrees of in-person and online instruction and practice. Many State educational agencies 
(SEAs) and local educational agencies {LEAs ), including charter schools that operate as LEAs, 
provide a variety of Internet-based or online instruction to children, including children with 
disabilities under the Individuals with Disabilities Education Act {IDEA).1 In addition, some 
LEAs have begun, or are considering, offering children the opportunity to attend virtual schools.2 

In 2011, the U.S. Department of Education's (Depaitment's) Office of Special Education 
Programs (OSEP) funded The Center for Online Leaming and Students with Disabilities (Center) 
to research how online learning can be made more accessible. The Center also identifies 
promising practices for K-12 children with disabilities by investigating approaches that address 
variations in student learning styles within the range of online learning options.3 OSEP has 
received a number of questions from stakeholders, including State and school personnel and 
advocacy organizations, regarding the provision of a free appropriate public education (FAPE) to 
children with disabilities attending public virtual schools. Therefore, we are issuing this letter to 
clarify some of the critical requirements in Part B of IDEA that apply to virtual schools. 4 

The Department has determined that this letter is significant guidance under the Office of 
Management and Budget's Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 
3432 (2007), 
·www.whitehouse.gov/sites/default/filcs/omb/fedreg/2007/012507 good guidance.pdf. 
Significant guidance is non~binding and does not create or impose new legal requirements. The 
Depattment is issuing this letter to provide SEAs, LEAs and other public agencies with 
information to assist them in meeting their obligations under the IDEA and implementing 

1 "Child with a disability'' is a statutory term under IDEA and is defined in 20 U.S.C. 1401(3). See also 34 CFR §300.8. 
2 See Keeping Pace with K-12 Online and Blended Learning: A11 A11nual Report o.f Policy and Practice 2015, 
Evergreen Education Group, available at http://kpkl2.com/reports/. 
3 In 2015, the Center published "Equity Matters: Digital and Online Leaming for Students with Disabilities," which 
presents some emerging trends, outcomes, challenges, and promising practices in this developing field. 
This publication is available at: http://centerononlineleaming.org/publications/annual-publication-2015. Although 
this publication was funded under a grant from the Department, the conclusions are solely those of the authors. 
Reference to this document is not an endorsement by the Federal government or the Department of the authors' 
conclusions, and is provided for infonnational purposes only. 
4 Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794, and its implementing regulation at 34 CFR part 
104) and Title JI of the Americans with Disabilities Act of 1990 (42 U.S.C. §§ 12131-12134, and its implementing 
regulation at 28 CFR part 35) prohibit discrimination on the basis of disability and may impose additional 
requirements on SEAs and LEAs. The same nondiscrimination principles that apply to all schools under these laws 
also apply to virtual schools. Within the Department of Education, these laws are enforced by the Office for Civil 
Rights (OCR). This guidance does not address these laws; more information about these laws, however, is available 
on OCR's website at www.ed.1wv/ocr, including a May 26, 2011 Dear Colleague Letter (with attached. Frequently 
Asked Questions document) addressing the use of electronic book readers and other emerging technologies, 
avail ab le at http://www2.ed.1tov/about/offices/l ist/ ocr/letters/col league-201105-ese.html. 

400MARYLAND AVE., S.W. WASHINGTON, D.C. 20202-2500 
www.ed.gov 

The Depal'tmenf of Education's mission is to promote student achievement and preparedness for global competiveness by 
fostering educational excellence. and ensuring equal access. 
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regulations (34 CFR-part 300). This guidance also provides members of the public with 
infonnation about their rights under the law and regulations. If you have questions or are 
interested in commenting on this guidance, please email us your comment at 
virtualschools@ed. $!ov or write to us at the following address: 

U.S. Department of Education, 
550 12th Street, S.W., Room 5122 
Potomac Center Plaza 
Washington, DC 20202-2641 

For further information about the Department's guidance processes, please visit 
www2.ed.gov/policv/gen/guid/significant-guidance.html 

Background 

ln January 2014, the Department began collecting information from States on the status of virtual 
schools through the Annual Mandatory Collection of Elementary and Secondary Education Data, 
an ED Facts information collection, to enhance its knowledge of virtual education across the 
country.5 The EDFacts infonnation collection defines "virtual school" as a public school that 
offers only virtual courses: instruction in which children and teachers are separated by time 
and/or location. Jn addition, interaction occurs via computers and/or telecommunications 
technologies, and the school generally does not have a physical facility that allows children to 
attend classes on-site. For the purpose of this letter, "virtual schools'' refer to programs, 
consistent with the EDF acts definition, that are rublic schools of a traditional LEA or are public 
schools that operate as an LEA under State law. This letter does not address every IDEA 
requirement. Rather, it highlights issues that OSEP believes are likely to occur when certain key 
Part B requirements are implemented in a virtual school environment. 

General Supervisory Responsibilities 

The requirements of IDEA apply to SEAs and LEAs, regardless of whether a child is enrolled 
in a virtual school that is a public school of the LEA or a public school that is constituted as an 
LEA by the State.7 Each SEA must have policies and procedures in effect that are consistent 
with, and implement, IDEA requirements. In tum, each LEA, in providing for the education of 
children with disabilities within its jurisdiction, must have policies, procedures, and programs 
that are consistent with, or adopt, the SEA's policies and procedures in order to establish its 
eligibility for a Part B subgrant from their SEA. 34 CFR-§§300.200-300.201.8 The SEA must 

5 For more information on this information collection please see "Summary of Changes, Attachment C, EDF ACTS" 
available at: http://www.reginfo.gov/publi c/do/PRA ViewDocument?ref nbr-201302-1875-001. 
6 This letter does not address children with disabilities placed in non-public virtual schools by their parents pursuant 
to 34 CFR §§300.130-300.144. However, under 34 CFR 300.146, children with disabilities placed in a p.rivate 
virtual school by a public agency, as a means of providing special education and related services, must be provided 
with F APE as part of their public placement at the private virtual school. 
7 Letter to Barnes, 41 IDELR 35 (December 18, 2003 ). 
8 A virtual school that is constituted as an LEA under State law, consistent with the definition of LEA in 
34 CFR §300.28, may receive a subgrant of Part B funds from the SEA if that LEA establishes its eligibility under 
section 613 of IDEA for use of those funds in accordance with Part B. 34 CFR §300.705(a). The LEA must submit a 



Page 3-Dear Colleague: Virtual Schools 

exercise general supervision over all educational programs for children with disabilities 
administered within the State to ensure that the education standards of the SEA and the 
requirements of Part Bare met. 34 CFR-§§300.149 and 300.600. Accordingly, the SEA is 
responsible for ensuring that all LEAs, including virtual schools that operate as LEAs, implement 
the requirements of IDEA. If a virtual school is a public school of an LEA, the LEA is the entity 
that would generally be responsible for ensuring that the requirements of Part B are met by that 
virtual school for children with disabilities participating in the virtual school's program. 

Many virtual schools are also public charter schools.9 If the virtual charter school operates as an 
LEA and has established its eligibility under section 613 of IDEA and receives a subgrant of Part 
B funds from the SEA under 34 CFR-§300.705, the virtual charter school LEA is responsible for 
ensuring that the requirements of Part B are met, unless State law assigns responsibility to some 
other entity. 34 CFR-§300.209(c). Likewise, if the virtual school is a public charter school of an 
LEA that receives funding under 34 CFR-§300. 705 and includes other public schools, then the 
LEA of which the virtual charter school is a part is responsible for ensuring that the requirements 
of Part B are met, unless State law assigns that responsibility to some other entity. 
34.CFR-§300.209(b)(2)(i). The SEA, however, retains ultimate responsibility for ensuring that 
the requirements of Part B are met in all educational programs for children with disabilities 
administered within the State. 34 CFR-§§300.149 and 300.600. 

If a State has virtual schools, including virtual charter schools, that. the State considers to be 
LEAs, the SEA should carefully review its policies and procedures to ensure that the policies and 
procedures address virtual schools. Likewise, where applicable, LEAs should carefully review 
their policies and procedures to ensure that they address public virtual schools of the LEA. In 
particular, SEAs and, if applicable, LEAs, should review their policies and procedures regarding: 

1. monitoring to identify and corre.ct noncompliance with Part B requirements, including the 
implementation ofIDEA in virtual schools (34 CFR-§§300.149 and 300.600, and 
20 U.S.C. 1232d(b)(3)(E)); 

2. timely collection and reporting of data under section 618, and data to report on the 
indicators in the State Perfonnance Plan/Annual Perfonnance Report, that are (a) valid 
and reliable and (b) reflect actual practice and performance, including collecting and 
reporting data about children with disabilities who attend virtual schools and receive 
special education and related services (34 CFR-§§300.157(c), 300.60l(b), and 300.640 
through 300.646); 

3. establishing and maintaining qualifications to ensure that personnel necessary to carry out 
the purposes of IDEA, including personnel serving children with disabilities in virtual 

plan to the SEA that provides assurances that the LEA meets each of the conditions in §§300.201through300.213. 
34 CFR §300.200. Section 300.201 provides that the LEA, in providing for the education of children with 
disabilities within its jurisdiction, must have policies, procedures, and programs in effect that are consistent with the 
State policies and procedures established under §§300.10 l th.rough 300.163 and §§300.165 through 300.174. 
9 According to the report cited here, charter schools make up less than 6 percent of total enrollment in the United 
States, but full-time charter school enrollment accounted for the large majority of full-time online students and 
3.3 million course enrollments. Full-time virtual charter schools operated in 25 States during School Year 2014-15 
and served about 275,000 students. See Keeping Pace with K-12 Online and Blended Learning: An Annual Report of 
Policy and Practice 2015, Evergreen Education Group, available a1 http://kpkl2.com/reports/. 
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schools, are appropriately and adequately prepared and trained, and that those personnel 
have the content knowledge and skills to serve children with disabilities 
(34 CFR-§300.156(a)); 

4. the availability of dispute resolution procedures to implement IDEA procedural safeguards, 
including the mediation and due process hearing provisions in 34 CFR-§§300.506 through 
300.518, the discipline provisions in 300.530 through 300.536, as well as the Part B State 
complaint procedures in 34 CFR-§§300.151-300.153; and 

5. provisions to ensure the confidentiality of personally identifiable data, infonnation, and 
records (34 CFR-§§300.611 through 300.626). 10 

Each SEA also must have policies and procedures that ensure that children with disabilities who 
attend virtual school LEAs and virtual schools that are part of LEAs are included in all general 
State and district-wide assessment programs, including assessments described in section 1111 of 
the Elementary and Secondary Education Act of 1965, with appropriate accommodations and 
alternate assessments, where necessary and as indicated in their respective individualized 
education programs (IEPs). 34 CFR-§300.160. 

Child Find Responsibilities 

Each SEA must have child find policies and procedures in effect to ensure that all children with 
disabilities residing in the State, including those who attend virtual schools, who are in need of 
special education and related services, regardless of the severity of their disability, are identified, 
located, and evaluated. 34 CFR-§300.111 (a). LEAs also must have child find policies and 
procedures in effect that are consistent with the State's policies and procedures. 
34 CFR-§§300.200-300.201. Therefore LEAs, including virtual schools that operate as LEAs, 
should review the State's child find policies and procedures as well as their own implementing 
policies, procedures, and practices to ensure that children with disabilities who attend virtual 
schools are identified, located, and evaluated. See also 34 CFR-§§300.300-300.311. 

We recognize that there are some children with IEPs who may transfer to virtual schools, while 
other children with disabilities may enroll in virtual schools before being identified as having a 
disability under IDEA. For children who have IEPs and have been determined eligible for special 
education and related services prior to their enrollment in the virtual school, child find 
responsibilities also include ensuring that periodic reevaluations are conducted. 
34 CFR-§300.303. Because children who attend vittual schools generally may not have the same 
degree of face-to-face interactions and in-person contacts with a teacher or other school staff as 
children who attend brick and mortar schools, child find for children attending virtual schools 
may present unique challenges. 

It is not uncommon for the child's teacher to be the first person to suspect that the child may 
have a disability and to be the person to refer that child for an evaluation. Where the practices of 
the vhtual school, whether it is an LEA or operated by an LEA, limit or prevent the teacher's 
interaction and contacts with a child, the SEA's child find policies should suggest additional 

10 Students with disabilities attending public virtual schools and their parents are also protected by the Family 
Educational Rights and Privacy Act (FERP A). 20 U.S.C. 1232g and 34 CFR part 99. More infonnation about 
FERP A is available at: www .ed.gov/fuco 
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ways that LEAs can meet this IDEA responsibility for children attending virtual schools 
(e.g., screenings to identify children who might need to be referred for an evaluation and 
questionnaires filled out by virtual school teachers and staff and children's parents). In general, 
reliance on referrals by parents should not be the primary vehicle for meeting IDEA's child find 
requirements. 

Ensuring the Provision of a Free Appropriate Public Education 

Some stakeholders report that there is confusion in the field regarding which entity is responsible 
for providing FAPE to children with disabilities attending virtual schools. Generally, States 
assign responsibility for making FAPE available-that is for ensuring that the requirements of 
Patt Bare met for a particular child-to the LEA of his or her parent's residence. Where a virtual 
school is a public school operated by the LEA in which the parent resides, that LEA generally 
would be responsible for making FAPE available to an eligible child with a disability. LEAs 
retain this responsibility even if they choose to contract with virtual schools to provide 
educational services to children with disabilities. In situations where the State designates a 
virtual school as its own LEA, consistent with 34 CFR-§300.28, and the child attends that virtual 
school LEA, but the child's family resides in a different LEA in the State, the State has the 
discretion to determine which LEA is responsible for ensuring that the requirements of Part Bare 
met with respect to the child, so long as the State designates one LEA that is responsible for 
ensuring the provision of FAPE to the child.11 Similarly, if the virtual school is a public charter 
school that operates as an LEA under State law and receives funding under 34 CFR-§300.705, 
the virtual charter school LEA is responsible for ensuring that the requirements of Part Bare met, 
unless State law has assigned responsibility to some other entity for ensuring that the 
requirements of Part Bare met. 34 CFR-§300.209(c). This could include assignment to another 
LEA in the State. 

In addition to the requirements discussed above, we highlight below some particular 
requirements under IDEA that responsible LEAs must meet in order to ensure the provision of 
FAPE to children with disabilities in virtual schools. These LEA responsibilities include, but are 
not limited to: 

1. ensuring that each eligible child with a disability has FAPE available to him or her in 
accordance with 34 CFR-§§300.10 I and 300.17 

2. implementing the evaluation and eligibility requirements in 34 CFR-§§300.300-300.31 I; 
3. carrying out the IBP requirements in 34 CFR-§§300.320 through 300.324, including 

those governing IBP content, IEP Team participants, parent participation, when IEPs must 
be in effect, consideration of special factors, the development, review, and revision of 
IEPs, secondary transition services and participation in State and districtwide assessment 
programs; and 

4. implementing the requirements in 34 CFR-§§300.114 through 300.117, regarding 
education in the least restrictive environment, including ensuring the availability of a 
continuum of alternative placements to provide special education and related services. 

11 Letter to Lutjeharms, 16 IDELR 554 (Mar. 5, 1990). 
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Conclusion 

The educational rights and protections afforded to children with disabilities and their parents 
under IDEA must not be diminished or compromised when children with disabilities attend 
virtual schools that are constituted as LEAs or are public schools of an LEA. This letter 
addresses the general responsibilities of SEAs and LEAs with regard to children with disabilities 
attending virtual schools, and we intend to issue additional guidance addressing more specific 
questions regarding this topic in the future. If you have questions or comments on this issue, 
please email them to virtualschools(cil,ed.gov. Thank you for your continued interest in improving 
results for children with disabilities. 

Sincerely, 

Isl 
Sue Swenson 

Acting Assistant Secretary 

Isl 
Ruth E. Ryder 

Acting Director 
Office of Special Education Programs 
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Parent Fact Sheet· 

What Are Public Schools Required to Do 
When Students with Disabilities Are Bullied? 

What does a school have to do when a child with a disability is being bullied? 

• School staff, parents, and other caring adults have a role to play in preventing and 
responding to all forms of bullying. If a student with a disability is being bullied, federal 
law requires schools to take immediate and appropriate action to investigate the issue and, 
as necessary, take steps to stop the bullying and prevent it from recurring. 

• Regardless of whether the student is being bullied based on his or her disability, schools 
must remedy the effects of bullying on the services that the student with a disability receives 
(special education or other disability-related services) to ensure the student continues to 

receive a free appropriate public education (F APE). Any remedy should not burden the 
student who has been bullied. 

Does it matter if a child has an Individualized Education Program (JEP) or 504 plan? 

• No. Some students with disabilities receive F APE through an IEP developed under the 
Individuals with Disabilities Education Act (IDEA) and others receive a plan developed under 
Section 504. If changes in a student's behavior or academic performance indicate that a 
student may not be receiving F APE, the IEP or Section 504 team should meet to determine 
whether the student' s educational needs have changed and the school must provide any 
needed additional services promptly to ensure the student's ongoing receipt of F APE. 

Where can I go for help? 

• Go to www.stopbullying.gov, a federal website that provides helpful information and 
resources on bullying prevention and remedies. 

• Ask to meet with the IEP or 504 team, the principal, or the district's Section 504 or Title II 
Coordinator if you believe your child is being bullied. Consider using your school's 
disability grievance procedures to have the school address your concerns. 

• The U.S. Department of Education's Office for Civil Rights (OCR) has issued a Dear 
Colleague Letter explaining what public schools must do under federal law to respond when 
students with disabilities are bullied. OCR investigates complaints of disability 
discrimination at schools. To learn more about federal civil rights laws or how to file a 
complaint, contact OCR at 800-421-3481 (TDD: 800-877-8339), or ocr@ed.gov. OCR's 
website is www.ed.gov/ocr. To fill out a complaint form online, go to 
http://www.ed.gov/ocr/complaintintro.html. 
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Fact Shee,t: Restraint and Seclusion of Students with Disabilities 

What ls tlie Dear Colleague Letter on Restraint and Seclusion? 

The guidance letter and series of questions and answers. issued by the Department of Education's Office 
for Civil Rights {OCR) on December 28, 2016, inform school districts how the use ofrestraint and 
seclusion may result in discrimination against students with disabilities in violation of Federal laws that 
prohibit disability discrimination, including Section 504 of the Rehabilitation Act of 1973 (Section 504 ). 

Why did OCR Issue this Guidance? 

According to the Department's Civil Rights Data Collection CRDC, during the 2013-14 school year, 
students with disabilities were subjected to mechanical and physical restraint and seclusion at rates 
that far exceeded those of other students. The existence of this disparity raises a question as to whether 
school districts are imposing restraint or seclusion in discriminatory ways. In addition, OCR continues 
to see in investigations legal violations in schools' use of restraint and/ or seclusion for students with 
disabilities. OCR is issuing the guidance to help educators, parents, students, and other stakeholders 
better understand Section 504, and how the use ofrestraint or seclusion may run afoul of the law. 

What does Federal law require school districts to do for students with disabilities? 

The guidance explains that Section 504 requires a school district to provide students with disabilities an 
equal opportunity to participate in the educational program and to provide a free appropriate public 
education (FAPE) to each student with a disability. To meet the FAPE requirement, school districts must 
evaluate any student who needs, or whom the district has reason to believe needs, special education or 
related services because of a disability. 

A student's behavioral challenges, such as those that lead to an emergency situation in which a school 
believes restraint or seclusion is a justified response could be a sign that the student actually has a 
disability and needs special education or related aids and services in order to receive FAPE. When a 
student exhibits behavior that interferes with the student's education, or the education of other 
students, in a manner that would reasonably cause a teacher or other school personnel to believe or 
suspect that the student has a disability, the school district must evaluate the student 

Can the use of restraint or seclusion deny a student's receipt of Section 504 FAPE? 

Yes. A school's use of restraint or seclusion may have a traumatic impact on a student, such that even if 
she were never again restrained or secluded, she might nevertheless have new academic or behavioral 
difficulties that, if not addressed promptly, could constitute a denial of FAPE. That traumatizing effect 
could manifest itself in new behaviors, impaired concentration or attention in class, or increased 
absences, any of which could, if sufficiently severe and unaddressed, result in a denial of F APE for that 
student. 

The repeated use of restraint or seclusion in school could deny a student's receipt of FAPE in another 
way. Consider a student with a disability who engages in behavior in response to which the school 
secludes him for extended periods and on multiple occasions. While secluded, the student does not 
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receive educational instruction or services. Cumulatively, the school's repeated use of seclusion with 
that student could result in the school's failure to comply with the Section 504 team's decision about the 
regular or special education, related aids and services, or supplemental services and modifications that 
the student needs, or the appropriate setting in which to receive those services, and therefore may 
constitute a denial of FAPE. 

Where the school determ.ines that not all of the student's educational needs are being met, the school 
must (1) determine the extent to which additional or different interventions or supports and services, 
including positive behavioral interventions and supports and other behavioral strategies, may be 
needed; (2) determine if current interventions and supports are being properly implemented; (3) 
ensure that any needed changes are made promptly; and ( 4) remedy any denial of FAPE that resulted 
from the school's prior use of restraint or seclusion. 

Does the parent or guardian of a student with a disability have a right to discuss the impact of 
restraint or seclusion on their cllild's access to FAPE? 

Yes. Section 504 requires that school districts establish and implement a system of procedural 
safeguards for parents or guardians to appeal district actions regarding the identification, evaluation, or 
educational placement of students with disabilities who need or are believed to need special education 
or related services. The school district must tell parents and guardians about this system, notify them of 
any evaluation or placement actions, allow them to examine their child's records, afford them an 
impartial hearing with opportunity for parent or guardian participation and representation by counsel, 
and provide them a review procedure. 

How Can I Get Help From OCR? 

• Requesting More Information. With questions or for more information, including technical 
assistance on civil rights compliance, please contact the U.S. Department of Education's Office for 
Civil Rights (OCR) customer service team at 1-800-421-3481 (TDD 1-800-877-8339) or 
ocr@ed.gov or visit OCR's website at www.ed.gov/ ocr. 

• Filing a Complaint. Anyone who believes that a school that receives Federal financial assistance 
has discriminated against someone based on race, color, national origin, sex, disability, or age, 
can file a complaint of discrimination with OCR within 180 days of the alleged discrimination. 
The person or organization filing the complaint need not be a victim of the alleged 
discrimination, but may complain on behalf of another person or group. For more details, please 
visit www.ed.gov/ocr /complaintintro.html or contact OCR's customer service team at 1-800-
421·3481(TDD1-800-877-8339). 
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ALTERNATIVE DISPUTE RESOLUTION REQUEST 
 
 
I/We, the undersigned, request that the New Mexico Public Education Department’s (NMPED’s) Special 


Education Bureau (SEB) appoint a state-funded special education mediator/facilitator to convene a special 


education mediation session/facilitated IEP meeting regarding the following unresolved issues or due 


process hearing issues for ______________________________, a student at the 


_____________________________school or Charter School enrolled in the 


____________________________________________school district:  
 
Please state the issue(s) in specific terms. 
_________________________________________________________________________________ 


_________________________________________________________________________________ 


_________________________________________________________________________________ 


_________________________________________________________________________________ 


Please state your proposed solution. 
_________________________________________________________________________________ 


_________________________________________________________________________________ 


_________________________________________________________________________________ 


_________________________________________________________________________________ 


_________________________________________________________________________________ 


We understand that: 
 


• The state will assign the mediator/facilitator on a rotation basis from its approved list. 
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• We have received and read the state’s Complaint Assistance IEP Meeting/Facilitated IEP 
Meeting/Mediation/Due Process Hearing Resolution Session Fact Sheets which explains these 
processes. 


• Mediation is a voluntary and confidential process. 
• Mediation sessions are not IEP meetings and it is possible that the student’s full IEP team will 


not be at a mediation session. Therefore, if we reach a written agreement through 
mediation/resolution session on any IEP-related matters, it will then be necessary to 
subsequently convene an IEP meeting to revise the student’s IEP or develop an IEP amendment 
to inform the student’s service providers of their responsibilities under the mediated agreement. 
This step is required by the state special education rules. 


 
We agree (The following apply to mediations only): 
  


• Not at any time before, during, or after the mediation session to call the mediator or anyone 
associated with the mediator as a witness in a judicial, administrative, or arbitration proceeding 
concerning the student. 


 


• Not to subpoena, ask for document production or the like in connection with this mediation 
session meeting for this student from the mediator. 


 
We are requesting (select one): 
 
Mediation ______   Facilitated IEP (FIEP)   _______    Third Party Assisted Intervention ______ 
 


 
Print name of Requesting Party:___________________________________________ 
 
Signature(s) of Party or Representative: ____________________________________ 
 
Date Signed : _________________________________________________________ 


Address: _____________________________________________________________ 


Daytime Telephone Number: _____________________________________________ 


Fax: _________________________ Email:__________________________________ 
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Bureau of Indian Education 
Request for Due Process Hearing 


 
THIS FORM IS NOT REQUIRED TO REQUEST A DUE PROCESS HEARING 


AS LONG AS THE FORM OR DOCUMENT (i.e. LETTER) USED MEETS IDEA 2004 CONTENT REQUIREMENTS 


*IDEA 2004 content requirements Revision September 2010 


The parent or the school may file a due process complaint on any matter relating to a proposal or a refusal to initiate or 
change the identification, evaluation, educational placement or the provision of a Free Appropriate Public Education 
(FAPE) to a child.  The due process complaint must allege a violation that happened not more than two years before you or 
the school knew or should have known about the alleged action that forms the basis of the due process complaint.  Unless, 
the parent was prevented from filing a due process complaint under one of the allowable exceptions listed in 34 CFR 
§300.511(f). 


 
GENERAL INFORMATION 


 
*Name of Student:          Gender:  Female  Male   Date of Birth:       /     /      
 Month  /     Day    /    Year 
*Address of Student:          Age:          Grade:        


(If homeless, may use available contact information) 
Name of Parent/Guardian:        Home/Cell Number: (     )      -      
 
Address of Parent/Guardian:        Work Number: (     )      -      
 
*Name of School Student attends:        


 
SUMMARY OF COMPLAINT 


*Describe the nature of the complaint.  Include facts relevant to the dispute (attach additional pages as necessary): 
      
 
 
 
*Briefly explain the resolution you are seeking (attach additional pages as necessary): 
      
 
 
 
Signature of Parent/Guardian or Person filing the request Date 
 
 
 
Please contact the Bureau of Indian Education, Division of Performance and Accountability, Special Education at (505) 563-5264 
for additional information.  This Request for Due Process Hearing form or if using another document (i.e. letter) that document 
must be provided to the other party and mailed, faxed or hand-delivered to: 
 


Bureau of Indian Education 
Division of Performance and Accountability 


Attention:  Supervisory Education Specialist – Special Education 
1011 Indian School Rd, Suite 332 


Albuquerque, NM  87104 
Fax: (505) 563-5233 








Bureau of Indian Education 
Request for Mediation 


THE USE OF THIS FORM IS OPTIONAL TO REQUEST MEDIATION 


 Revision September 2010 


GENERAL INFORMATION 
 
Name of Student:          Gender:  Female  Male   Date of Birth:       /     /      
 Month  /     Day    /    Year 
Address of Student:          Age:          Grade:        


(If homeless, may use available contact information) 
Name of Parent/Guardian:        Home/Cell Number: (     )      -      
 
Address of Parent/Guardian:        Work Number: (     )      -      
 
Name of School Student attends:        


 
SUMMARY OF COMPLAINT 


Describe the nature of the complaint.  Include facts relevant to the dispute (attach additional pages as necessary): 
      
 
 
 
 
 
 
 
 
 
 
Briefly explain the resolution you are seeking (attach additional pages as necessary): 
      
 
 
 
 
 
Signature of Parent/Guardian Date 
 
 
Parents have the right to request mediation to resolve the dispute.  Such participation is voluntary.  Please contact the Bureau of 
Indian Education, Division of Performance and Accountability, Special Education at (505) 563-5264 for additional information.  
This Request for Mediation form or if using another document (i.e. letter) that document must be mailed, faxed or hand-
delivered to: 
 


Bureau of Indian Education 
Division of Performance and Accountability 


Attention:  Supervisory Education Specialist – Special Education 
1011 Indian School Rd, Suite 332 


Albuquerque, NM  87104 
Fax: (505) 563-5233 








Bureau of Indian Education 
State Complaint 


THIS FORM IS NOT REQUIRED TO FILE A STATE COMPLAINT 
AS LONG AS THE FORM OR DOCUMENT (i.e. LETTER) USED MEETS IDEA 2004 CONTENT REQUIREMENTS 


*IDEA 2004 Content Requirements (34 CFR §300.153) Revision September 2010 


A parent, an organization or an individual may file a complaint alleging a violation of the Individuals with Disabilities Education 
Act (IDEA) 2004 and corresponding Federal regulations.  The complaint must allege a violation that occurred not more than one 
year prior to the date the complaint is received by the Bureau of Indian Education (BIE). 
Date that serves as the basis of the request for this complaint:      /     /      


    Month  /      Day    /    Year 


 
*COMPLAINANT CONTACT INFORMATION 


Name of person(s) or agency filing State Complaint:         
Address:           
Home/Cell Phone:  (     )      -       Work Phone:  (     )      -       E-Mail Address:        
 


GENERAL INFORMATION 
(Information applicable to a student specific complaint) 


*Name of Student:          Gender:  Female  Male   Date of Birth:       /     /      
 Month  /     Day    /    Year 
*Address of Student:          Age:         Grade:        


(If homeless, may use available contact information) 
Name of Parent/Guardian:        Home Number:  (     )      -      
 
Address of Parent/Guardian:        Work Number:  (     )      -      
 
*Name of School Student attends:        


 
SUMMARY OF COMPLAINT 


*Describe how the school has violated a required rule or law pertaining to IDEA 2004 (attach additional pages as necessary): 
      
 
*Describe the facts on which the complaint is based (attach additional pages as necessary): 
      
 
*Description of the nature of the problem of the student, including facts relating to the problem; required only if a student specific 
complaint (attach additional pages as necessary): 
      
 
*Briefly explain a proposed resolution to the problem if known; required only if a student specific complaint (attach additional 
pages as necessary): 
      
 
*Signature of person(s) or official of agency filing State Complaint Date 
 
Please contact the Bureau of Indian Education, Division of Performance and Accountability, Special Education at (505) 563-5264 
for additional information.  This State Complaint form or if using another document (i.e. letter) that document must be mailed, 
faxed or hand-delivered to the school identified to be in alleged violation of IDEA 2004 requirement(s) and to: 
 


Bureau of Indian Education 
Division of Performance and Accountability 


Attention:  Supervisory Education Specialist – Special Education 
1011 Indian School Rd, Suite 332 


Albuquerque, NM  87104 
Fax: (505) 563-5233 
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New Mexico Public Education Department 
Request for Special Education Due Process Hearing and Required Notice Model Form 


(Use of this form is optional) 
 


You may use this form to satisfy this notice requirement, but any written request that complies 
with 20 USC § 1415(b)(7) and 6.31.2.13(I)(5) New Mexico Administrative Code (NMAC) may 
be substituted for this form. 
 


 
Date: ________________ 
 
 
Student’s Full Name  
 
 
Date of Birth (optional):  


Parent, Guardian, or Surrogate Parent Full 
Name: 
 
 


Student’s Address or contact Information if 
the Student is Homeless: 
 
 
 


Parent, Guardian, or Surrogate Parent 
Address: 
 
 
 
Parent, Guardian, or Surrogate Parent 
Telephone Number(s) (optional): 
 
 


District Student Attends (optional): 
 
 
 
 
 


District Mailing Address (optional): 
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School Student Attends: 
 
 
 


District/School Representative or Contact 
(optional): (if known) 
 
 
 


 
 
Issues to be Resolved:  (check all that apply) 
 
_____ The Identification of the student as a student with a disability needing special education or  
           related services under the IDEA. 
 
 
_____ The Evaluation to determine whether the student has a disability under the IDEA, and/or  
           the nature and extent of the special education and related services the student needs. 
 
 
_____ The Educational Placement of the student in special education or related services under  
           IDEA. 
 
 
_____ The provision of a Free Appropriate Public Education to the student under IDEA. 
 
 
 
 
Describe the Nature of the Problem(s) of the Child Related to the Proposed or Refused 
Initiation or Change and the Facts Relating to the Problem(s): Include relevant dates, 
specific events, and/or persons involved. 
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Description of the Proposed Resolution: Describe the complete remedy and resolution of the 
problem you want the hearing officer to order (to the extent known to you at this time). 
 
 
 
 
 
 
 
 
 
 
 
 
 
Contact Information for Authorized Representative (optional): 
 
Name: ____________________________________ 
 
 
Mailing: 
______________________________________________________________________________ 
 
______________________________________________________________________________ 
 
Phone Numbers:   Home ___________________      Work ____________________ 
 
                              Cell ____________________       FAX _____________________ 
 
Capacity of Authorized representative: (check one)       
 
_____ Attorney for Petitioner         Bar Number: _____________       State: ______________ 
 
_____ Next Friend of Petitioner (Parent, Guardian, or Surrogate Parent) 
 
_____ Self (Student with a Disability 18 years or older) 
 
 
 
 
 
 
 
 
 
 


Note: In New Mexico, a non-attorney may help you complete the form and file 
for due process; however, they cannot represent you at the hearing. 
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I declare that the foregoing is true and correct to the best of my knowledge after reasonably and 
diligent inquiry. 
 
_____________________________________________     ____________________________ 
            Authorized Representative(s) Signature       Date 
 
Mail or FAX copies to: 
 
New Mexico Public Education Department 
Special Education Bureau 
120 South Federal Place, Room 206 
Santa Fe, New Mexico  87501 
FAX: (505) 954-0001 
 
And 
 
School District or Charter School 
 
 


STATEMENT AUTHORIZING REPRESENTATION  
SPECIAL EDUCATION DUE PROCESS REQUEST 


 
 


TO: New Mexico Public Education Department 
 Special Education Bureau 
 Attn:  Deborah Dominguez-Clark, Director 
 120 South Federal Place, Room 206 
 Santa Fe, NM  87501 
 Ph.: (505) 827-1457 
 FAX: (505) 954-0001 
 
 
I herby authorize ____________________________________________ to represent me in  
    (Authorized Representative(s)) 
 
 
filing an IDEA due process complaint against ______________________________________ 
                         (School District) 
 
 
on behalf of _______________________________________________. 
     (Child) 
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Signature: ___________________________________________ Date: ________________ 
     (Parent, Guardian, or Surrogate Parent) 
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New Mexico Public Education Department 


Special Education Complaint Form 
(Use of this form is optional) 


 
 
Date: ____________ 
  
Please complete all information and mail to: 
New Mexico State Special Education Director 
New Mexico Public Education Department 
Special Education Bureau 
120 South Federal Place, Room 206 
Santa Fe, NM  87501 
 
 
I. Public Agency or School District serving the child: ______________________ 
 
 
II. Complainant and Student Information: 


 
a. Complainant(s) Name(s): ________________________________________ 
 
b. Address (or available contact information): _________________________ 
 
_______________________________________________________________ 
 
_______________________________________________________________ 
 
_______________________________________________________________ 
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c. Phone number(s):  
  
Home ___________________    Work ___________________ 
 
Cell ____________________ FAX ___________________ 
 
d. If the alleged violation of state or federal special education law is with respect to a 
specific child, please provide the following information:  
 


1. Student’s Full Name: ___________________________________________ 
 


2. Student’s Date of Birth (optional): __________________________ 
 


3. Student’s Address (or available contact information): 
________________________________________________________ 


 
________________________________________________________ 


 
________________________________________________________ 


 
4. School Student Attends: 


________________________________________________________ 
 
 


III. Representative Information (optional) 
 
a. Are you using an:  


Attorney _____     Advocate _____     Other Representative _____  
 


b. If using any of the above, please identify:  
 


Name: ______________________     Title: _______________________ 
 
Address: ___________________________________________________ 
  
___________________________________________________________ 
 
 
Phone number(s):  
 
Home _________________  Work __________________ 
 
Cell __________________  Fax ___________________ 
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IV. Details Concerning Complaint: 
 
a. Complainant, please describe how the school district or charter school has 


violated a requirement of Part B of the Individuals with Disabilities Education Act 
and the facts relating to the complaint: (Who? What? Where? Why?) Attach any 
documents that support your position.  
 
____________________________________________________________ 
 
____________________________________________________________ 
 
____________________________________________________________ 
 
____________________________________________________________ 
 
____________________________________________________________ 


 
b. Does the complaint allege violations that occurred in the last year?  


 
Yes ______ No ______  If yes, please provide specific dates: 
 
____________________________________________________________ 
 
____________________________________________________________ 


 
  ____________________________________________________________ 
 


c. Describe a proposed resolution of the problem to the extent known: 
 


____________________________________________________________ 
 
____________________________________________________________ 
 
____________________________________________________________ 
 
____________________________________________________________ 
 
____________________________________________________________ 


 
 


V. Signature and Date: 
 


____________________________  _________________ 
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      Signature of Complainant    Date 
 
 
 
 
 
 
 
 
 
 


VI. Mediation: 
 


Federal law requires that the State make mediation available to the parties in response 
to a Formal Complaint. Mediation is offered at no cost to the parties. Mediation is 
encouraged and may be beneficial in resolving your concerns. Mediation is voluntary, 
and both parties must agree to mediate the dispute. You may request mediation now 
by signing below or at any time during the complaint investigation process. 
 
I request mediation: ______  I decline mediation: ______ 
 
 
____________________________  ________________ 
    Signature of Complainant               Date 


       
VII. Facilitated Individualized Education Program (FIEP): 


 
State Rules allows parties to a state-level complaint to participate in a FIEP to help 
resolve the dispute. A FIEP is voluntary, and both parties must agree to a FIEP. You 
may request a FIEP now by signing below or at any time during the complaint 
investigation process. This is provided at no cost to the parties. 
 
I request a FIEP: ______   I decline a FIEP: ______ 
 
 
____________________________  ________________ 
    Signature of Complainant               Date 
 


 
 


 
THE PARTY FILING THIS COMPLAINT MUST FORWARD A COPY OF THE 
COMPLAINT TO THE SCHOOL DISTRICT OR PUBLIC AGENCY SERVING THE 
CHILD AT THE SAME TIME THIS COMPLAINT IS FILED WITH THE SPECIAL 
EDUCATION BUREAU. 







